
 

 

September 2, 2009 

 

Denise M. Boucher 

Director of the Office of Policy, Reports and Disclosure 

Office of Labor-Management Standards 

U.S. Department of Labor 

200 Constitution Avenue, NW 

Room N–5609 

Washington, DC 20210 

Submitted online at  http://www.regulations.gov  

 

RE:   RIN 1215–AB70 - Notification of Employee Rights Under Federal Labor Laws 

 

Dear Ms. Boucher: 

 

On behalf of the Associated General Contractors of America (“AGC”), I thank you for the 

opportunity to submit comments on the proposed rule issued by the U.S. Department of Labor 

(“the Department”) Office of Labor-Management Standards to implement Executive Order 

13496 (“EO 13496”). 

 

AGC is the leading association in the construction industry.  Founded in 1918 at the express 

request of President Woodrow Wilson, AGC is now the nation’s largest and most diverse trade 

association in the commercial construction industry, representing more than 33,000 firms in 

nearly 100 chapters throughout the United States, and proudly representing both union and open-

shop companies.  AGC members include approximately 7,500 of general contractors, 12,500 

specialty contractors, and 13,000 suppliers and service providers working in the building, 

highway, heavy, industrial, municipal utility, and virtually all other sectors of the construction 

industry.  Many of these firms regularly perform construction services for the U.S. Army Corps 

of Engineers, the Naval Facilities Engineering Command, the General Services Administration, 

among other federal departments and agencies, and will be directly affected by the proposed rule. 

 

AGC respectfully acknowledges President Obama’s interest in relying on contractors whose 

employees are informed of their rights under federal labor laws but expresses the following 

concerns with the proposed rule assertedly intended to further that interest.  

 

Verbatim Inclusion of the Employee Notice in the Contract 

 

Section 471.2 of the proposed rule requires contracting agencies to include in all covered 

government contracts, subcontracts, and purchase orders the exact text of the employee notice 

clause set forth in paragraph 1 of proposed Appendix A to Subpart A of Part 471, which includes 

the complete text of the employee notice (also known as the “Secretary’s Notice”), and the 



Department requests comment regarding the utility of setting out the language of the employee 

notice verbatim, as opposed to incorporation by reference.   

 

AGC submits that not only is there little utility for including the entire text of the employee 

notice in the contract clause, such inclusion could be harmful.  As the Department acknowledges, 

changes in the law may make modification of the contract provisions necessary.  This is 

particularly applicable with regard to the employee notice provision of the contract clause, 

because the notice describes substantive rights under a statute – the National Labor Relations Act 

(“the Act”) – whose interpretation frequently changes as new issues arise and as membership on 

the National Labor Relations Board (“Board”) varies.  When such changes take place, not only 

would the employee notice itself require modification but the standard contract clause as well.  

This would impose unnecessary burdens and lead to unnecessary confusion and error on the part 

of the contracting agencies and contractors required to insert the clause in contracts and 

subcontracts.  For example, contracting officers and contractors might innocently use a recent 

contract as a template for a new contract without realizing that the text of the employee notice 

contained in the employee notice clause must be revised.   

 

Presumably, this is why many other regulations requiring contract clauses that mandate posting 

requirements merely incorporate the posting requirement by reference without setting forth the 

full text of the notice that must be posted.  Examples of such mandates include those requiring 

certain contractors to post Davis-Bacon notices, fraud hotline posters, and whistleblower 

protection notices. 

 

AGC, therefore, recommends that the Department remove the text of the employee notice from 

the text of the employee notice clause found in proposed Appendix A and remove § 471.2(b) 

from the rule.  AGC suggests retaining the remainder of paragraph 1 of proposed Appendix A 

with slight modification to clarify the purpose of the notice, as follows: 

 
During the term of this contract, the contractor agrees to post a notice informing 

employees of their rights under the National Labor Relations Act, of such size and in 

such form, and containing such content as the Secretary of Labor shall prescribe, in 

conspicuous places in and about its plants and offices where employees covered by the 

National Labor Relations Act engage in activities relating to the performance of the 

contract, including all places where notices to employees are customarily posted both 

physically and electronically. 

 

Such a provision would adequately inform contractors of their obligation to post the employee 

notice and would remain valid regardless of changes in federal labor law or changes to the 

employee notice itself. 

 

Length and Content of the Employee Notice 

 

The Department also invites comment on the statement of employee rights proposed for 

inclusion on the required notice to employees, such as whether the notice contains sufficient 

information, effectively conveys information, and achieves the desired balance between 

providing an overview of rights and limiting unnecessary information.  AGC believes that the 

proposed notice is too long and contains examples of illegal employer conduct that are arbitrary 

and too specific.   



 

Traditional federal labor law is an extremely complex and dynamic body of law.  Because 

interpretation of the Act is in constant flux, a list of specific examples of conduct considered 

illegal under the Act promises to confuse and mislead employees about their rights.  This is 

particularly true when, with all due respect, the agency drafting the list lacks experience with, 

and expertise in, interpreting the Act.  Instead of including a list of specific examples, the 

Department would better serve the objective of “best inform(ing) employees of their rights under 

the Act” by including a more general statement of the Act’s protections and a list of general 

rights protected as expressly stated in the Act or in summaries drafted by the agency that does 



 



 


