February 19, 2014

The Honorable Thomas Perez
Secretary of Labor

U.S. Department of Labor
200 Constitution Avenue NW
Washington DC 20210

Re:  Request To Consolidate The Proposed Persuader Advice Exemption Rule With
The Impending Proposal To Change Form LM-21

Dear Secretary Perez:

The undersigned represent millions of employers who employ many millions of employees
throughout the United States. Nearly al of the undersigned submitted comments to the Office of
Labor-Management Standards (“OLMS’) during the comment period following the DOL’s
Notice of Proposed Rulemaking (“NPRM”) in the summer of 2011 requesting that the proposed
persuader rule be withdrawn. We reiterate that position now, but write to highlight additional
issues.

In particular, we wish to advise you of our concerns regarding the Department of Labor’'s
Current Regulatory Agenda (most recently published in Fall 2013). That agenda indicates that
the DOL is considering publication of a final rule in March 2014 revising its interpretation of
Section 203(c) of the Labor-Management Reporting and Disclosure Act (“LMRDA”), more
commonly referred to as the “advice exemption” to the LMRDA, without first addressing likely
significant changes to the Form LM-21, a mgjor component of the persuader reporting process.
We are writing to ask that in the event that the proposed rule is not withdrawn in its entirety, that
these two closely related rulemakings be consolidated, and that the “advice exemption” rule not
be issued until the LM-21 ru5Sthe

materials? Potentially subjecting millions of organizations and individuals to such disclosure
obligations without clarifying what, exactly, must be included in such areport isillogical.



impacts the cost of compliance and the impact of both rules on the ethical obligations that
attorneys owe to their clients.*

The DOL 's Fall 2013 Regulatory Agenda

The Fall 2013 Regulatory Agenda provided estimated dates for the DOL’s publication of the



According to the Fall 2013 Regulatory Agenda, the DOL aso “intends to a publish a notice and
comment rulemaking seeking consideration of the Form LM-21.” That rulemaking “will propose
mandatory electronic filing for Form LM-21 filers, and it will review the layout of Form LM-21
and its instructions, including the detail required to be reported.” (Emphasis added.) According




upheld the DOL’ s position. See, e.g., Humphreys, Hutcheson and Moseley v. Don@saik,2d
1211 (6th Cir. 1985); Master Printers Association v. Donova699 F.2d 370 (7th Cir. 1983);
Douglas v. Wirtz 353 F.2d 30, 32 (4th Cir. 1965); Price v. Wirtz 412 F.2d 647, 651 (5th Cir.
1969). However, the Eighth Circuit Court of Appeals has reached a different conclusion and
held that a persuader’s LM-21 report need not disclose the services the persuader provided to
employers to which the persuader did not provide any persuader services. Donovan v. Rose Law
Firm, 768 F.2d 964, 975 (8th Cir. 1985). Given that the putative rule regarding the advice
exemption will unquestionably broaden reporting requirements, it is inevitable that this legal
issue will be revisited after the final rule is published. Accordingly, it is essential that all issues
regarding the scope and propriety of the new Form LM-21's requirements be resolved prior to
the publication of the final rule regarding the advice exemption.

Thelack of clarity regarding specific Form LM-21 reporting obligations will create a tremendous
burden on employers and labor law and human resources professionals. Parties entering into
arguably reportable “persuader” relationships will need to implement new processes to ensure
that al time and expenses relating to the persuader’s services are properly recorded. Labor
lawyers and human resources professionals will be required to inform their employer-clients
regarding the new reporting obligations and the employers obligation to gather and provide
specific information to the DOL. Employers, in turn, will then need to inform and train their
employees regarding the information that must be recorded and maintained for submission to the
DOL. Without definitive direction or instruction from the DOL regarding the new Form LM-21,
employers and labor relations professionals will have no choice but to speculate regarding what
information will need to be recorded disclosed on a Form LM-21. This creates an unmanageable
burden for employers and their consultants and lawyers.

Moreover, issuing a fina rule on the advice exemption and then subsequently modifying the
Form LM-21, an integra form for consultants who engage in any reportable persuasion activity
in a given year, will cause duplicative and unnecessary costs. If the fina rule on the advice
exemption is published before any rule regarding the requirements of the Form LM-21, affected
persons will have to modify their information systems to comply in the context of the existing
form. Issuing a revised form later will result in another costly round of review, analysis and
information systems modifications by affected companies or persons. If the DOL issues the
Form LM-21 NPRM before it issues the final rule regarding the advice exemption, then the DOL
can consider comments on the Form LM-21 that may also be relevant to its consideration
regarding the final rule on the advice exemption.



Any Changes To The Form L M-21 Will Directly Impact The Cost Analysis Underlying the
Advice Exemption Rule As Wdll As The Impact Of Both Rules On The Ethical Obligations

of Attorneys.

As has been argued in many previous comments, the June 2011 NPRM on the advice exemption
failed to provide sufficient consideration and analysis regarding the costs that will be imposed by
the significant change encompassed by that rule. Moreover, the NPRM failed adequately to



The NPRM also grossly underestimated the number of persons or firms that will incur reporting
obligations under the new rule, as well as the time and costs employers and persuaders will incur
in order to comply with the new rule. The DOL estimates that employers will spend only two
hours each year completing the Form LM-10, with the assistance of counsel, and persuaders will
only spend one hour on the Form LM-20. This estimate is insufficient because it fails to account
for the fact that employers will need first to research and determine whether they are required to
submit a Form LM-10 based on any activities during the year before they spend any time and/or
resources completing and submitting a Form LM-10.

The NPRM also grossly underestimated the time that labor relations consultants, human
resources professionals, and labor lawyers will need to spend to ensure compliance with the new
rule. The NPRM assumes that “persuaders’ will only need to devote one hour each year on
compliance with the LMRDA, but presented no factual basis for the time needed to compile
information, to determine what activities may be reportable and to actually complete and submit
the required forms. In short, there is no evidence presented that the NPRM'’ s time estimates have
any basisin fact or reality.

All of the foregoing problems with the cost analysis of the advice exemption rule will be
exacerbated by any changes to the Form LM-21. Without knowing the scope of those changes,
neither employers nor their consultants can ascertain the full burden of compliance with the
annual reporting requirement, which directly impacts the burden of filing the LM-10 and LM-20
reports. The DOL’s failure to consider the likely changes to the Form LM-21 together with the
other forms is a serious flaw in the regulatory anaysis which can only be redressed by
consolidating the two rules and analyzing their impact jointly.

The June 2011 NPRM Failed To Account For The Impact Of The Planned LM-21 Rule Change
On Attorneys’ Ethical Obligations.

The DOL should also reopen the NPRM because the pending rule compels attorneys who
practice labor and employment law to violate their ethical responsibilities to their clients. The
planned changes to the LM-21 exacerbate this problem also.

The LM-21, in combination with the proposed change to the advice exemption, will require an
attorney who provides advice that will for the first time be deemed to be reportable persuader
“advice’ activity to report the existence of all attorney-client relationships, the identities of al






are protected from disclosure.” NPRM 36192. The DOL also did not address the fact that the
rule requires disclosure of legal advice to the extent the legal advice became “intertwined” with
advice as to persuasion. Most importantly, the 2011 NPRM did not address the issue of the Form
LM-21's required disclosure by counsel of confidential information of clients that were not
engaged in persuasion.

Because the planned changes to the Form LM-21, whatever they may be, will directly impact the
scope of attorneys disclosures of confidential information in conjunction with the changed
interpretation of advice, the two rules must be considered together. Particularly in light of the
June 2011 NPRM'’s inadequate consideration of the effect of the rule on attorneys ethical
obligations, it is imperative that the DOL reopen the NPRM and consolidate it with the planned
change to the Form LM-21.

Conclusion

For the foregoing reasons, we believe it is essential that the DOL consolidate the advice
exemption rule change with the planned change to the Form LM-21. The DOL should therefore
postpone its publication of any final rule regarding the revised interpretation of the advice
exemption until the proposed rule on Form LM-21 is published for notice and comment and
finalized together with the advice exemption rule. Given the significant issues that remain
outstanding with regard to both rules, it is imperative that the DOL give further consideration to
them in a consolidated proceeding.






Sen. Tom Harkin, Chairman, Senate Committee on Health, Education, Labor and
Pensions; Chairman, Senate Committee on Appropriations Subcommittee on Labor,
Health and Human Services, Education, and Related Agencies

Sen. Lamar Alexander, Ranking Member, Senate Committee on Health, Education,
Labor and Pensions

Sen. Jerry Moran, Ranking Member, Senate Committee on Appropriations
Subcommittee on Labor, Health and Human Services, Education, and Related Agencies

Sen. Ron Johnson
CeciliaMunoz, Assistant to the President and Director of the Domestic Policy Council

Howard Shelanski, Administrator, Office of Information and Regulatory Affairs, Office
of Management and Budget

Bill Schuette, Attorney General of Michigan
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