
In t he

United States Court of A ppeals
F or the Seventh Cir cuit

 

N o. 11-1826

M ARK  M CCLESKEY, tru stee, et al.,
Plaintif fs-Appellees,

v.

DL F CON STRUCTION , INCO RPORATED, 
an Ind iana Corporation , 

Defendant-Appellant.
 

Appeal from the Unit ed States District Cour t
for the Southern District of Indiana, Indianapolis Division.
No. 1:09-cv-00724-WTL-M JD—William  T. Lawrence, Judge.

 

A RGUED M ARCH 30, 2012—DECIDED JUL Y 23, 2012

 

Before BAUER, POSNER, and H A MI LTON , Circuit Judges.

BAUER, Circuit Judge.  This suit  invol ves the interpreta-
ti on of provi sions in unio n-employer
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There are two  CBAs that are relevant to thi s case. The fir st was1

in effect from June 1, 2006 through M ay 31, 2009. The second
took effect on June 1, 2009 and remained in place until  M ay 31,
2012. The terms of th ese tw o CBA s are essentia lly  id entical. 

requi re the construction company to make contr ibu-
tio ns to the union  funds for all h ours worked or only
for bargaining uni t w ork. The district court  granted
summary jud gment against the employer, find ing that
i t  had to contr ibute to the funds for al l  hours worked.
We affi rm.

I .  BAC KGR OUND

The facts are simpl e and not in di spute. In 1992, the
Operative Plasterers and  Cement Masons International
A ssociations (the “ Cement Masons Union” or “Un ion”)
establi shed tw o fund s for its un ion m embers—a Pension
Fund and a Health  &  Welfare Fund (the “Funds” ). 

DL F Constructi on, Inc. (“DL F”)  is an Ind iana construc-
ti on company. In September 2006, DLF entered in to a
M emorandum of Joint W orki ng A greement (“ M OA ”)  with
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M ata w orked for DLF, performing cement-related
wor k, such as finishing sidewalks around a bal lpark and
a library ; DLF made contri buti ons to the Fund s for
thi s work . Duri ng the same period, however, M ata also
performed other wor k for DLF, includi ng paint ing, in-
stal l ing hardwo od f loors, and some demol i t ion; DLF
did not  contri bute to either of the Funds for thi s work .

Af ter an aud it of DLF’s payrol l  records, the Funds
di scovered that DLF had failed to make contr ibut ions
to the Fund s on behalf on M ata for 1,119.5 hours w orked
in  2007 and for 234.5 hours w orked in 2008. A l l  in  all,
the aud it report ind icated that DLF owed the Funds
$11,955.05 in fri nge benefi t contri buti ons.

The Funds and their  Trustee, M ark M cClesky, brought
suit in distr ict court  to col lect the contr ibuti ons they
claim DLF shoul d have made on behalf of M ata for the
for non-bargaining unit  w ork he performed. Both parties
moved for sum mary judgment. Af ter reviewing the
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proper ly found that,  under the M OA , DLF is required to
make fr inge benefi t contr ibut ions for only bargaining
unit  work.

We review the dist ri ct court ’s grant of summary jud g-
ment de novo. See Cherry v. Auburn Gear, Inc., 441 F.3d 476,
481 (7th Cir. 2006). We construe the facts and draw  infer-
ences “i n favor of the party against whom  the motion
und er consideration is made.” In re United Air Lines, Inc.,
453 F.3d 463, 468 (7th Cir. 2006) (ci tation omi tted). An d we
determi ne wh ether there is a genuine issue of material
fact that preclu des judgment as a matter of law . See
Fed. R. Civ. P. 56(c); Celotex Corp. v. Catrett , 477 U.S. 317,
322-23 (1986); Cady v. Sheahan, 467 F.3d 1057, 1060-61 (7th
Cir.  2006).

We tu rn f i rst to DLF’s argum ent that, under t he
M OA , i t is not contractually bound to make contr ibu-
ti ons for non-bargaining uni t wor k. Recal l  that there are
tw o separate agreements at play here—the M OA  and
the CBAs. The M OA  binds DLF to the terms of
the CBAs, wh ich in turn obligate DLF to make fri nge
benefit contr ibu ti ons to the Fund s on behalf of Union
members. Specif ically, A rt icle V, Sections 2(a) and (b) of
the CBAs require DLF to pay into the fund s for “each
hour w orked by employ ees covered by [th e CBA s].”
That language is straight forward and plain. DLF contends
that the language in the M OA  lim its its contr ibuti on
obligations under those sections of the CBAs. Accordi ng
to DLF, i t is only requi red to make fr inge benefi t con-
tribution s for the time an employee spends doing bar-
gaining uni t work . To support that argum ent, DLF points
to Section 2 of the MOA:
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[DLF]  agrees to be bound  to al l  Col lecti ve Bargaining
Agr eements between the Uni on and the various
Employer Associations in the geographical jurisdic-
ti on of th e Union , and hereby in corporated herein
w ith the same force and effect as i f herein set forth in
full , w ith respect to w ages, hours of w ork, fri nge
benefi ts, and al l  other term s and  cond iti ons of employ-
ment for al l  aforesaid Cement M ason, Plasterer and
Shop Hand employ ees doing bargaining unit work as
described in the agreement. . . . 

(emphasis added). 

DL F’s interpretati on of the M OA  is wrong. This section
does two  things. First, it binds DLF to the CBAs—the
parti es do not di spute that. Second, it establishes the
type of employee covered under the CBA — i.e., an em-
ployee that does bargaining uni t work . In other w ords,
all  thi s paragraph does is establish that for an employee
to be covered under the CBA, he or she must be an em-
ploy ee who does bargain ing unit w ork; it does not lim it
the CBA’ s coverage t00 0.0000 TD
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(t)Tj

4.0800 0.0000 TD

( b)Tj

10.5600 0.0000 TD

(e)Tj

5.6400 0.0000 TD

( a)Tj

9.8400 0.0000 TD

(n)Tj

6.8400 0.0000 TD

( e)Tj

9.6000 0.0000 TD

(m-)Tj

ET

1.00000 0.00000 0.00000 1.00000 0.0000 0.0000 cm

1.00000 0.00000 0.00000 1.00000 0.0000 0.0000 cm

1.00000 0.00000 0.00000 1.00000 0.0000 0.0000 cm

1.00000 0.00000 0.00000 1.00000 0.0000 0.0000 cm

1.00000 0.00000 0.00000 1.00000 0.0000 0.0000 cm

1.00000 0.00000 0.00000 1.00000 0.0000 0.0000 cm

1.00000 0.00000 0.00000 1.00000 0.0000 0.0000 cm

1.00000 0.00000 0.00000 1.00000 0.0000 0.0000 cm

1.00000 0.00000 0.00000 1.00000 0.0000 0.0000 cm

1.00000 0.00000 0.00000 1.00000 0.0000 0.0000 cm

1.00000 0.00000 0.00000 1.00000 0.0000 0.0000 cm

1.00000 0.00000 0.00000 1.00000 0.0000 0.0000 cm

1.00000 0.00000 0.00000 1.00000 0.0000 0.0000 cm

1.00000 0.00000 0.00000 1.00000 0.0000 0.0000 cm

1.00000 0.00000 0.00178 1.00000 0.0000 0.000-0600 0..00000 0.00000 0.00000 1.00000000 TD

(A’)Tj

12.4800 0.0000 TD

(s)Tj

5.0400 00000 TD

(e)Tj

5.6400 0.0000 TD

(r)Tj

4.6800 0. j000 TD
.5200 0.0000 TD

()Tj

11.7600 0.0000 TD

000 TD

(A’)Tj

12.4800 0 does)Tj

42.0000 0.0000 T0 TD

(is a)Tj

10.3200 0000 TD

(e)Tj

5.6400 0. does)Tj

42.0000 0.0000 c000 TD
.5200 0.0000 TD

0 0.00000 0.00000 1.00000iTD

(,)Tj

3.0000 .0000 TD

(s s)Tj


5.6400 0.00 TD

( mu)Tj

21.4800 0.000 0.0000800 0.0000 TD

(nD

(s s)Tj


5.6400 0.00D

(es )Tj

16.9200 0.00000 0.0000800 0.0000 TD

( cm

1.00000 0.00000 0.00000 TD

( u)Tj

11.0400 0.0000 TD

(n)Tj

6.8400 0.0000 TDt)Tj

7.9200 0.0000 TD

(h)Tj

6.8400 0.00000 0.0001500000 0.00000 0.00 TD

( mu)Tj

21.4800 0.0cg0 TD

( i)Tj

8.881.0000Ma1.00000 4d)Tj

mp200 0.0000 TD

(is a)Tj

10.3200 TD

(s s)Tj


5.6400 0.00 TD

( mu)Tj

21.4800 0.000 TD

(is a)Tj

10.3200 0Un0.68008.480.00000 1.00000iTD

(,)Tj

3.0000 .0000 TD

(s s)Tj


5.6400 0.00 TD

( mu)Tj

21.4800 0.0400 0.0000 TD

( bar)Tj

2Th be an em-
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seizes on that language to argue that its contr ibuti on
obligations only appl y for wor k described in this section.
A gain, that is wrong. Section 2 of A rt icle III merely de-
scribes the Cement Masons Union’s trade activi ti es for
pu rposes of inter-unio n dispu tes over its unio n dispu tes over i
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