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AGC Comments for ConsensusDocs 200:

Definitions (82.1): This section expresses the contracting parties’ duty of good faith and fair
dealing. While this duty is implied in many jurisdictions, it is not implied in all jurisdictions.
This section does not intend to create a fiduciary relationship between the contracting parties. If
the Constructor doubts how a particular jurisdiction might interpret this section, it should add

that no fiduciary relationship is intended.
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Contract Time (82.4.6): The Constructor may revise this section to define “Contract Time” as the
period between Date of Commencement and Substantial Completion, particularly if the
contracting parties intend to base liquidated damages on that milestone alone. In that instance,
the contracting parties should check “shall not apply” at 86.4.2, meaning no liquidated damages
apply for Final Completion, the logic being the Project already allows for beneficial occupancy.

Law (82.4.15): This definition uses “enacted” as opposed to “effective”. When a law is enacted,
but the actual rules or application are in-process or unclear, the Constructor may prefer to use
both terms, agreeing to comply with Law that is both “enacted and in effect” at the time of
Agreement.

Insurance Deductibles (82.4.18): Insurance deductibles are eliminated as an Overhead item and
not included as an item for the cost of the Work purposes as a job cost. Some Constructors
consider a paid deductible as a cost of the Work. The ConsensusDocs drafters believe this is a
best practice because it is presumed that the risk of paying insurance deductibles would be
included in bid prices.

Subcontractor vs. Supplier (82.4.23 and 8 2.4.26): The definitions of “Subcontractor” (82.4.23)
and “Supplier” (82.4.26) potentially overlap. To assist with buy-out, the Constructor may wish to
distinguish these terms. Suppliers who perform no on-site work may resist incorporation of
certain risk terms or insurance requirements that an Owner requires for Subcontractors and on-
site work.

General Responsibilities (83.1.1): Note, obligations in this subsection are spread throughout the
ConsensusDocs 750 Subcontract Agreement in sections 3.14, 3.2.1, 3.1.2, 4.1, and 4.3.

Coordination with Work of Owner and Others (83.2.1): To clarify responsibility for damage
caused by Owner or its separate contractors, the Constructor may wish to add: “Owner agrees
that any damage to Constructor’s Work caused by the work of Owner or Others shall be
corrected by Owner without any cost or expense to Constructor.”

Coordination with Work of Owner and Others (83.2.2): The Constructor should carefully
consider whether it will agree to “cooperate” with the Owner’s separate contractors, or to
“coordinate” that work. Even then, the Constructor should consider whether such coordination
responsibility includes Constructor’s efforts only or coordinating the entire work of several
parties — which could be problematic as the Constructor has no contract control over the Owner’s
separate contractors. To that effect, the Constructor may wish to change “Parties” to “Owner”. It
also may wish to strengthen a case for equitable adjustment in the last sentence by deleting “In
accordance with 86.3” and changing “may be equitably adjusted” to “shall be equitably
adjusted.”.
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Coordination with Work of Owner and Others (§3.2.3): The Constructor may wish to revise this
section to make its obligations apply to both Parties, particularly if the Owner has some or all
coordination responsibility under §3.2.2 (see above).

Coordination with Work of Owner and Others (83.2.4): On a Project with pre-existing work by
others, the Constructor should consider reserving claims for latent defects that the Constructor
could not have discovered despite exercising reasonable care.
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especially when the submittal process is used to clarify ambiguities or conflicts in the Contract
Documents. The Constructor may wish to revise this section, removing the change order
requirement for clarifications, and more clearly defining the circumstances when a change order
is required if specific approval was given in a submittal response.

Submittals (83.14.2): Timeliness of submittal response is an important issue that can impact the
Constructor’s ability to perform. The Constructor may wish to change “with reasonable
promptness” to a more specific standard, such as “with reasonable promptness but in no event
more than [X] days”.

Design Delegation (83.15): When taking design responsibility (See §2.3), the Constructor
should also consider §3.15. This section states that the Contract Documents may make the
Constructor responsible for designing a particular system or component. The Constructor should
be careful to assume only the extent of design responsibility for which it is comfortable and has
appropriate insurance (See also §10.7).

Financial Information (84.2): For purposes of 84.2, the Parties can use ConsensusDocs 290.1
(Owner Financial Questionnaire). ConsensusDocs 290 (Guidelines for Obtaining Owner
Financial Information) provides additional guidance for requesting the owner’s financial
information. If the Owner argues against such provisions, the Constructor
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Building Permit, Fees, and Approvals (84.4): Constructors may consider more specifically
delineating the responsibility for obtaining and paying for permits and fees related to the Work.
Respective obligations are contained in sections 3.17.1 and 4.4.

Paper Contract Documents (84.6): Depending on how the ConsensusDocs 200.2 is used and
completed, the need to provide a hard copy of the Contract Documents could potentially be
eliminated.

Documents in Electronic Format (84.6.1): Electronic documents are increasingly used by the
industry. This provision requires a protocol to be established relating to the use of such
documents. Constructors are strongly encouraged to use the protocol in Consensus Docs 200.2 to
ensure that all the Parties clearly understand the risks associated with using electronic documents
to a contract. At a minimum, the 200.2 can allow Constructors to rely upon e-mails and faxes, if
the document is completed to indicate such a desire. However, if the only available set of Owner-
provided plans is in an electronic format, then the Constructor should make clear that it is not
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very beneficial to the Constructor, so any exceptions (even the ones listed above) should be
carefully considered. For example, whether to allow Consequential Damages covered by
insurance involves such considerations as who is providing insurance, what insurance is
required, and how, if at all, responsibility for deductibles is assigned. There is precedent in the
construction industry to waive consequential damages without any insurance exception. Those
damages often depend upon the Owner’s business dealings with non-Constructor Parties —
matters over which Constructor has limited or no control. If the Parties elect to use this term for
insurance-covered items, the Constructor may wish to limit it to matters “covered and paid for
by insurance....”

Section 6.5 also waives consequential damages resulting from the termination of the contract. To
prevent acts of bad faith, the Constructor may wish to exclude
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Interim Directives (88.2.2): An Owner must pay 50% of the cost estimate if a dispute occurs
over whether work is within scope. This provision allows an important balance for a Constructor
to maintain financial viability while allowing an Owner to retain legitimate claims in dispute.

Determination of Cost/Cost of the Work (88.3.4): While the ConsensusDocs 200 is a lump sum
agreement, a more extensive delineation of the Cost of the Work is now included to clarify and
help Parties avoid disputes regarding the cost of the work for changes. This language was
derived from existing language in the ConsensusDocs 500 Construction Management At-Risk
agreement with some appropriate minor modifications. The Constructor should fill in any blanks
for overhead and profit percentages. Failure to do so may be viewed as a waiver of overhead and
profit on changes. The Constructor also may consider negotiated rates for supervision, labor,
equipment, insurance premiums, or other items instead of the proposed
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Constructor, the Constructor should consider modifying the ConsensusDocs 750 in a consistent
manner for its payments to subcontractors.

Retainage (89.2.4.3): The Constructor may wish to change “may release” to “shall release” to
mandate retainage release for completed subcontractor work. Further, some jurisdictions have
laws that control retention release and timing, requiring additional revisions to this section.

Adjustment of Constructor’s Payment Application (89.3.2): This is an added clarification to
incentivize insurance coverage. Insurance coverage removes an Owner’s ability to withhold
payment from the Constructor for a covered loss.

Adjustment of Constructor’s Payment Application (§89.3.3): The Constructor may wish to
exclude instances when it bills for a subcontractor’s work but intends to use those funds to pay
for supplemental labor or correction of subcontractor’s work performed by others. The
Constructor may propose to subject this exception to an Owner’s prior approval.

Adjustment of Constructor’s Payment Application (89.3.6): An Owner can withhold payment
based on “reasonable evidence” that the cost to complete the Work exceeds the unpaid balance
of the Contract Price. However, disputes may arise concerning changes in the Work. Because the
Constructor is required to continue Work during certain disputes under §12.1, this can result in a
scenario where an Owner’s refusal to execute Change Orders is, at least in part, the reason why
the contract balance appears insufficient to complete the Project. The Constructor may wish to
delete this provision or exclude reasonably disputed changes or claims.

Adjustment of Constructor’s Payment Application (89.3.7): This provision allows an Owner to
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equitable adjustment.”. The rationale for this change is because the Constructor did not cause the
delayed payment.

Failure to Achieve Substantial Completion (89.6.1): The Owner may want to seek the assistance
of its Design-Professional to compile such a list.

Final Completion and Final Payment/Constructor Acceptance of Final Payment (89.8.7): If the
Constructor fails to identify unsettled claims with its Final Payment application, those claims are
waived once the Constructor is paid. The Constructor may wish to delete this section or revise it
as follows: "Unless Constructor has provided written notice of unsettled claims before, or
contemporaneously with, its application for final payment, its acceptance of final payment
constitutes a waiver of such claims.”

Indemnity (810.1): Indemnity can be considered in two steps: (1) who is protected; (2) what
types of claims they are protected from. While many states have laws that limit the extent of
defense and indemnity on construction projects, the Constructor should be careful not to
contractually overextend either the list of parties it protects or the types of claims it indemnifies
those parties from. The Constructor should not agree to defend or indemnify non-essential
Owner-related parties, arguably, design professionals or the Owner’s separate contractors. A best
practice is to delete such parties from this clause. Also, here the Parties’ indemnity obligation is
limited to the extent of the Party’s negligence and covers only insurable risks, i.e., personal
injury (including death) and property damage. Therefore, ideally, the protected parties match the
entity/entities the Constructor has agreed to name as Additional Insured under its Commercial
General Liability (CGL) policy.

Indemnity (810.1): Given the reciprocal indemnity obligations in the ConsensusDocs forms, and
the pure comparative causation standard, there is not a duty to defend. The Parties should add a
defense obligation to subcontracts and supply agreements, as it is not contained in the standard
language. Ideally, a party will not want to fund defense out-of-pocket; if an Owner insists on a
defense obligation, a best practice is for the Constructor to include a similar obligation in its
subcontracts, who in turn can do the same. A CGL insurance policy, once triggered per its terms,
typically will provide defense to named insureds who tender a claim to the insurance carrier.
Note that policies with a self-insured retention typically will not provide defense until that
retention amount is incurred. In that instance, the Parties may wish to clarify that the obligation
to provide defense applies before satisfaction of the retention amount, even if self-funded.
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Mitigation (8§
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attorneys’ fees and expert witness fees. For the purpose of the application of this
provision, the prevailing party shall be determined by the arbitrator(s) [or judicial
decisionmaker for court proceedings] as follows. The prevailing party shall be that party
whose last written settlement position (demand/offer) made before the commencement of
the arbitration hearing(s) [or trial] is closest to the final award rendered by the
arbitrator(s) [or judicial decisionmaker]. In order to be considered for the purpose of this
provision, any settlement position (demand/offer) must be in writing and must have been
delivered by certified mail to the other party. It is the intent of this provision for the
arbitrator(s) [or judicial decisionmaker] to identify the true party prevailing in any
arbitration [or judicial] proceeding. To that end, in the event that a settlement position
has not been taken by a party seeking relief, i.e., the claimant, the arbitrator(s) [or judicial
decisionmaker] shall consider the settlement demand to be the full relief requested in the
arbitration demand [or latest version of the Complaint in a judicial proceeding]. In the
event that a settlement position has not been taken by the respondent, the arbitrator(s) [or
judicial decisionmaker] shall consider the offer to be a complete rejection of the relief
requested by the claimant. Where there are mixed claims and counterclaims, the
determination of the prevailing party shall be within the discretion of the arbitrator(s) [or
judicial decisionmaker] consistent with the intent of this provision.”

Venue (812.5.2): Binding dispute resolution is held in the location of the Project unless the
Parties otherwise agree. This is intended as a compromise to avoid each Party proposing that
dispute resolution proceedings take place in the location of its own principal office. Further, the
place of the Project should be convenient in that, conceivably, the actual Project site(s), physical
evidence, and at least some witnesses are located there or nearby.

Multiparty Proceeding (812.6): Appropriate provisions are to be included in all other contracts
relating to the Project to provide for joinder or consolidation of such dispute resolution
procedures. This will assist the consolidation of related dispute resolution proceedings involving
other parties, such as design professionals or Subcontractors.

Lien Rights (812.7): The ConsensusDocs 200 dispute resolution procedures do not intend to limit
the Constructor’s lien rights unless the Parties agree to add language that expressly waives such
rights. Note that /F3 12 Tf1 0 0 1 131.3 243.33 TmO G[(()] TETQQq0.000009S5reWBT/F3()] Tr0 G6rights
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documents and information the Owner has included in this section, as the Constructor will be
bound by those documents as they form part of the contract. Any listed Owner-provided
information to which the Constructor objects (for example, documents that are listed but were
not provided or reasonably obtainable, etc.) should be removed.
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