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I. SUMMARY OF KEY ISSUES

FSWA has identified and commented on the following key issues raised by EPA’s 
decision to distribute the Memorandum as final Agency policy with regard to NPDES permitting 
of stormwater discharges to waters subject to TMDLs, and to the extent EPA expanded its new 
policy beyond only those waters subject to TMDLs.

 EPA has provided no basis upon which permitting authorities can rely in establishing 
numeric effluent limitations in most stormwater permitting decisions,  or even a rational 
explanation for how it develops stormwater-specific WQBELs.

 EPA has provided no basis or justification for how it would establish a monitoring 
protocol that accounts for rain-event variability, pollutant fate and transport, background 
levels of pollutants, or a myriad of other issues that must be addressed in advance to 
ensure that any stormwater numeric effluent limit program is fair and appropriate.

 EPA does not have the authority to regulate volume, flow or impervious surface under 
the NPDES permit program, as the NPDES permit program was designed solely to 
regulate discharges of pollutants.  Even if EPA has the authority to regulate flow as a 
surrogate for pollutants, EPA would be forced to make site-by-site specific calculations 
and determinations, as every site’s flow characteristics are unique.

 If EPA now interprets “point source” to include impervious surfaces, it renders that term 
meaningless and clearly contradicts ConLMENࠒ༇ἀĀԀ㤀᠀⼀ἀऀ؀耀逆B
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II. DETAILED COMMENTS

A. Overview

There are several fundamental problems with the Memorandum.  First, the Memorandum 
represents a dramatic change in the way that EPA historically has implemented the NPDES 
stormwater program.  As a result, we believe the agency must engage in appropriate rulemaking 
procedures set forth in the Administrative Procedure Act (APA).  EPA’s failure to adhere to 
APA requirements is in itself grounds for the Agency to withdraw the Memorandum.  The 
FSWA has provided a summary of the procedural and related legal issues at the end of these 
comments.  

Next, EPA has not provided appropriate technical or factual justifications for its dramatic 
change in approach.  Although EPA cites to “more experience,” “increased technical capacity,” 
“more sophisticated and widespread monitoring,” “better information,” and “changed 
expectations,” EPA has provided nothing factual or technical to bear out these conclusions.  
Absent a record to support the Memorandum, interested stakeholders, like FSWA members, have 
been denied the opportunity to independently assess the basis for EPA’s conclusions.  In short, 
EPA has provided no basis upon which permitting authorities can rely in establishing numeric 
effluent limitations in most stormwater permitting decisions.  Further, EPA fails to justify the use 
of “surrogates” like flow volume or impervious cover, neither of which is a pollutant under the 
Clean Water Act.  In addition, EPA improperly sets forth the Clean Water Act procedure for 
expanding its stormwater permitting program for “designating additional stormwater sources.”  
EPA must address these critical deficiencies before proceeding further with revisions to the 
Agency’s long-standing approach.  

Finally, the issues raised in the Memorandum parallel many controversial issues raised in 
expansive stormwater rulemaking that EPA is planning on proposing by September 30, 2011 and 
then finalizing by November 2012.  That stormwater rulemaking has been called different names 
in different situations, but EPA’s stated intent is to expand the existing stormwater permitting 
program to include many new private and municipal sources, regulate post-construction 
stormwater discharges, require MS4 retrofits, and, perhaps, create/carve out a new 
transportation-related permitting program.  Because of the significant overlap between issues 
raised in the Memorandum and EPA’s ongoing new stormwater rulemaking, perhaps the most 
efficient forum for a public debate on all of these issues is through that rulemaking.  Hence, EPA 
should withdraw the Memorandum.  

B. EPA’s Revisions Are Premature and Unfounded.

In its Memorandum, EPA specifically identified four reasons for updating the 2002 
Memorandum, as follows:

 Providing numeric water quality-based effluent limitations in NPDES 
permits for stormwater discharges; 
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water runoff which is neither collected nor channeled constitutes nonpoint source pollution and 
consequentially is not subject to the CWA permit requirement. See Hardy v. N.Y. City Health & 
Hosps. Corp., 164 F.3d 789, 794 (2d Cir.1999) (relying on “the familiar principle of expressio 
unius est exclusio alterius, the mention of one thing implies the exclusion of the other”).

EPA also has not provided any justification for regulating stormwater flow or volume 
under its NPDES permit program.  Even if EPA coul






