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July 16, 2021 
  
Katharine Richards 
Senior Advisor, Office of Recovery Programs 
Department of the Treasury 
1500 Pennsylvania Avenue NW 
Washington, DC 20220 
 
RE: Coronavirus State and Local Fiscal Recovery Funds Interim Final Rule Comments 
 
Ms. Richards, 
 
Thank you for the opportunity to comment on the Coronavirus State and Local Fiscal Recovery Funds 
Interim Final Rule (“IFR”). For years, Associated General Contractors of America (“AGC”) has 
worked with the Department of the Treasury (“Treasury”) and other federal entities to ensure that our 
nation has the high-quality infrastructure it needs now and in the future. Federal investment in 
infrastructure can play an essential role in rebuilding our economy and creating well-paying jobs for the 
American people. 
 
AGC is the leading association in the construction industry representing more than 27,000 firms, 
including union and open-shop general contractors and specialty-contracting firms. Many of the 
nation’s service providers and suppliers are associated with AGC through a nationwide network of 
chapters. AGC contractors are engaged in the construction of the nation’s commercial buildings, 
factories, warehouses, highways, bridges, tunnels, airports, water infrastructure facilities, locks, dams, 
defense facilities, multi-family housing projects, and more. 
 
An outline of AGC’s recommendations is as follows:  
 
I. Clarify Language to Promote Capital Investments in Infrastructure that Will Spur 

Economic Recovery.  
A. Treasury Should Explicitly Include "Fuel Tax" Revenues as an Example of "General Revenue" 

that Can be Eligible for Relief Funds to Cover "General Revenue" Losses. 
B. Clarify and Expand the List of Eligible Capital Investments in Public Facilities and Buildings.  

 
II. Expand Use of Eligible Infrastructure Funding 
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C. Treasury Should Abandon any Efforts to Include Reporting Requirements that Expand Davis-
Bacon Prevailing Wages Beyond the Status Quo Established under Existing Federal Laws. 

 
IV. Limit Burdensome, Yet-To-Be Disclosed Reporting Requirements. 

 
V. Increase Flexibility and Transparency in both the Formulas and Recoupment Processes 

A. Provide the Option of a Narrative Explanation in Substitution-or in Addition-to any Formula 
which Treasury has Promulgated.  

B. Publish on a Public-Facing Website Treasury's Decision Whether to Recoup Recovery Funds 
on Every "Request for Reconsideration." 

C. Treasury Should Extend the Period Local Government Must Pay Recoupment to a Minimum 
of One Calendar Year from the Final Notice of Recoupment. 

 
VI. Conclusion  
 
AGC provides the following recommendations to ensure these reporting requirements do not upend 
the expeditious and efficient distribution of recovery funds while providing for free and open 
competition to our nation’s businesses and workers. 

 
I. Clarify Language to Promote Capital Investments in Infrastructure that Will Spur 

Economic Recovery.  
 

Investment in our nation’s infrastructure is critical to rebuilding our economy and creating well-paying 
jobs for the American people. AGC commends Treasury for its recognition that capital investments are 
important to create safe and efficient working environments. Much of our nation’s public infrastructure 
is aging and ill-suited to protect against the spread of airborne diseases like COVID-19. Likewise, the 
COVID-19 pandemic and accompanying travel restrictions negatively impacted many sources of state, 
local, territorial, and Tribal sources of revenue.  
 
AGC provides the following recommendations for Treasury to clarify in the IFR regarding capital 
infrastructure investment eligibility and ensure the expeditious of recovery funds. 
 

A. Treasury Should Explicitly Include “Fuel Tax” Revenues as an Example of “General Revenue” 
that Can be Eligible for Relief Funds to Cover “General Revenue” Losses. 
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refunds and other correcting transactions, proceeds from issuance of debt or the sale of 
investments, agency or private trust transactions, and revenue generated by utilities and 
insurance trusts. According to the Census Bureau’s Annual Survey, “motor fuel tax”—listed as 
T13—under general revenue as a “selective sales tax.”1 Like the IFR the Census Bureau also 
separates taxes—like the fuel tax—from utilities and insurance trust revenue, two revenue 
generating sources the IFR prohibits these recovery funds from being eligible to use by local 
governments. AGC agrees that fuel tax is separate and distinct from revenue sources like 
utilities and insurance trusts. Therefore, Treasury should explicitly state that recovery 
funds may be used to replace lost fuel tax revenue by State, local, and Tribal 
governments. 
 
Such an explicit reference to “fuel tax” makes sense given Treasury’s preamble statement 
allowing for the use of these funds to cover revenue losses for government services, including 
roads. As noted in the preamble of the IFR, “Government services can include, but are not 
limited to, maintenance or pay-go funded building of infrastructure, including roads. . .”2 Many 
recipient governments utilize fuel tax-generated revenues to fund, at least in some part, 
investment in maintaining or building roads. Explicitly including lost fuel tax revenues as an 
example of “general revenue” would help reduce confusion among government recipients.  
 
Furthermore, an equivalent tax to the fuel tax is explicitly listed an example of eligible use by 
Treasury in its Frequently Asked Questions (“FAQ”). Treasury’s FAQ gives the example that 
“…parking fees would be classified as a Current Charge for the purpose of the Census Bureau’s 
Annual Survey, and the IFR concept of “General Revenue” includes all Current Charges. 
Therefore, parking fees would be included in the Interim Final Rule’s concept of “General 
Revenue.”” Likewise, the fuel tax is similar to the parking fee example as both rely on the public 
to travel for it to generate revenue, are derived from the public’s use of automobiles, and were 
directly and negatively diminished by the COVID-19 pandemic and accompanying restrictions 
on travel.  
 
Congress specifically allowed for these recovery funds to be used “[f]or the provision of 

https://www2.census.gov/programs-surveys/gov-finances/technical-documentation/classification-manual/methodology_for_summary_tabulations.pdf
https://www2.census.gov/programs-surveys/gov-finances/technical-documentation/classification-manual/methodology_for_summary_tabulations.pdf


 

4 

Maryland’s Transportation Trust Fund. That Fund was negatively impacted by as much as a 
fifty percent decline in traffic. Maryland DOT estimates that its budget will be out of balance in 
both state fiscal years 2020 and 2021, requiring significant spending reductions to bring it back 
into balance.3 In many states, the decline in transportation revenues translated into real delays in 
undertaking new transportation projects. For instance, the Kentucky Transportation Cabinet 
did not hold bid lettings for new transportation construction contracts in April or May of 2020.4   
 
Investing in transportation infrastructure increases productivity, as new efficiencies in 4

https://policy.transportation.org/wp-content/uploads/sites/59/2020/04/MD-April-20.pdf
https://www.infrastructureusa.org/catching-up-greater-focus-needed-toachieve-a-more-competitive-infrastructure/
https://www.infrastructureusa.org/catching-up-greater-focus-needed-toachieve-a-more-competitive-infrastructure/
https://www.journals.uchicago.edu/doi/abs/10.1086/669173?mobileUi=0&
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failing to protect people from COVID-19 and other air-borne diseases. Capital investments 
should be made to retrofit these types of buildings.  
 
Likewise, many public schools are several decades old and face the same structural challenges. 
Furthermore, many public buildings were designed without taking into account the need for 
social distancing. In many of these buildings, social distancing is practically impossible. For 

https://www.epa.gov/cwns
https://www.epa.gov/dwsrf/what-infrastructure-needs-survey-and-assessment
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previous year.8 This decline was a direct result of COVID-19 causing a decrease in the number of 
people driv

https://www.epa.gov/cwns
https://www.epa.gov/dwsrf/what-infrastructure-needs-survey-and-assessment
http://themilitaryengineer.com/index.php/tme-articles/tme-magazine-online/item/455-the-nation%E2%80%99s-water-infrastructure
http://themilitaryengineer.com/index.php/tme-articles/tme-magazine-online/item/455-the-nation%E2%80%99s-water-infrastructure
https://www.iwr.usace.army.mil/Missions/Value-to-the-Nation/Flood-Risk-Mgmt/Flood-Risk-Economic-Impact/
https://waterwayscouncil.org/waterways-system
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III.



https://www.govinfo.gov/content/pkg/FR-2009-02-11/pdf/E9-3113.pdf
https://www.govinfo.gov/content/pkg/FR-2009-02-11/pdf/E9-3113.pdf
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B. Treasury Should Abandon any Efforts to include Reporting Requirements that Establish Local 
Hire Goals. 

 
Treasury should abandon any reporting requirement that encourages local hire mandates in 
connection with infrastructure projects because it would go beyond the authority granted to 
Treasury under ARPA and congressional intent. AGC and its members are committed1 (nfit)1 (o1 (nfi)]TJ
-0.003a8iyae)-4 (d1 (do0 -1.13 Td
[(re)-6 ce)-6 ruw)-3 (i)-4 (t)-1 (i)]TJ
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federal law, an



 

11 

requirements—which will be used to not only inform taxpayers, but also allow Treasury to conduct 
oversight to potentially claw back what it deems inappositely utilized funds—neither provide any details 
as to what those requirements are. This is incredibly problematic.  
 
Yet-to-be released reporting requirements will serve as a barrier to putting these funds to work in an 
expeditious and efficient manner. The preamble states that “[i]n order to provide public transparency 
on whether projects are using practices that promote on-time and on-budget delivery, Treasury will 
seek information from recipients on their workforce plans and practices related to water, sewer, and 
broadband projects undertaken with Fiscal Recovery Funds. Treasury will provide additional guidance 
and instructions on the reporting requirements at a later date.” Consequently, critical questions are 
immediately raised regarding the yet-to-be released reporting requirements. What type of information 
will on workforce and practices will Treasury require? How long will the information remain on the 
public-facing website? Will Treasury guarantee the protection of proprietary information? How 
frequently will Treasury require updates on such information? Will Treasury veto certain contractors or 
will it defer to eligible governments’ decision?  
 
Treasury states the IFR’s purpose is to “facilitate swift and effective implementation.” However, 
Treasury risks jeopardizing these goals with vague or evolving reporting requirements. Recent examples 
of the negative effects of these requirements are easily shown. As many experienced under the 
Paycheck Protection Program (“PPP”), the ever-changing requirements issued by Treasury and the 
Small Business Administration (“SBA”) needlessly caused delays, diminished recovery efforts, and 
ultimately slowed the implementation of the program.  
 
It began with a series of Frequently Asked Questions (“FAQs”) that SBA has posted on its website, 
many of which had to do more about the certification of small business borrowers. As time went b
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during this crisis. Treasury should quickly promulgate any additional guidance and instructions 
on reporting requirements and make efforts to minimize the burden on the eligible 
governments and recipient businesses.  
 
V. Increase Flexibility and Transparency in both the Formulas and Recoupment Processes 
 
AGC appreciates the extensive lengths Treasury has gone to help state, local, territorial, and Tribal 
governments develop a clear methodology for calculating revenue lost due to the COVID-19 public 
health emergency. As explained below AGC recommends some additional improvements to this 
analysis to ensure that fairness is applied to the diverse characteristics and experiences of the recipient 
governments. The American people deserve transparency and accountability in how these recovery 
funds are spent. Likewise, Treasury can take steps to increase its own transparency in its decisions. 
AGC provides the following recommendations regarding Treasury’s formulas and recoupment process 
 

A. Provide the Option of a Narrative Explanation in Substitution—or in Addition—to any 
Formula which Treasury has Promulgated.  

 
The ARPA restricts the use of recovery funds to the amount a recipient government’s reduction 
in revenue. This reduction is measured relative to the revenue collected in the most recent full 
fiscal year prior to the emergency. In order to assist recipient governments, the IFR sets forth 
mathematical formulas to calculate the extent of the reduction in revenue, as well as formulas to 
determine whether use of funds would be subject to recoupment. While these formulas are 
helpful in local entities to determine how best to allocate recovery funds, it may be too rigid for 
the diverse number of State, local, and Tribal governments to capture the true nature of 
revenue loss. Allowing these state, local, territorial and Tribal governments ample opportunity 
to explain its use of recovery funds is key to ensuring equity. This is especially important 
considering the IFR implements a process for recouping under certain conditions. The 
unexpected fiscal burden on recipient governments that are made to repay recovery funds could 
place these governments in a worse position than it was before taking the funds. In the 
interest of equity to these governments Treasury should allow recipients to provide the 
option of a narrative explanation in substitution—or in addition—to any formula that 
Treasury has promulgated. These narratives should be judged based on the totality of 
the circumstances presented by the local governments.  

 
B. Publish on a Public-Facing Website Treasury’s Decision Whether to Recoup Recovery Funds 

on Every “Request for Reconsideration.” 
 

The IFR sets out an appeal process for recipients to “request for reconsideration” any amounts 
that Treasury has deemed failure to comply with the restrictions that results in recoupment of 
recovery funds. The reconsideration process should be more transparent for recoupment of 
funds from the recipient governments. As it is written, the request for reconsideration is less 
transparent than Treasury is requiring from private recipients related to water, sewer, and 
broadband infrastructure projects. Treasury should publish on a public-facing website its 
decisions to recoup or not recoup recovery funds on every “Request for 
Reconsideration.”  

 
This increased transparency will ensure consistency in Treasury’s decisions and equity among 
the recipient governments. This transparency will allow other governments to understand the 
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