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A. Holding final permittees to a tougher sampling and analyses standards than the “data 
suppliers” that helped to “establish” the limit creates an unjust and arbitrary regulatory 
process and outcome that EPA must prevent. 

X. EPA can more appropriately satisfy its ELG rulemaking obligations through a non-numeric, 
BMP-based technology standard. 

XI. Data Quality Considerations 

XII. Analysis of Passive Treatment Data from Studies by Dr. McLaughlin  

XIII. Comments on Semi-Passive Control Technologies  
A. Water Treatment Assessment Report, Petersburg, Alaska Airport (Docket ID: EPA-HQ-

OW-2010-0884-0007, or DCN 70000, also two auxiliary magazine articles, DCN 70001 
and 70002, or EPA-HQ-OW-2010-0884-0008 and -0009) 

B. StormKlear Control Technologies and Sites 

XIV. AGC’s Response to Additional Questions Presented in EPA’s Notice 
A. Stormwater Collection Procedures and Measuring Equipment 

B. Conditions where an Exemption from a Numeric Turbidity Limit is Needed, including Rain 
Intensity as well as a Design Depth Rain Event 

C. Cold Weather Conditions Affecting Treatment 

D. Toxicity of Polymers 

XV. Conclusion 
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B. Turbidity is not a good indicator of soil loss from a construction site. 
 
As discussed above, turbidity measures the opacity of water, representing both dissolved and suspended 
solids in the water column. Thus, turbidity monitoring does not accurately measure the mass/volume of 
soil being lost from a site, but instead reflects the aesthetic nature of the runoff (clear, cloudy, etc.).  For 
example, soils with a heavy clay content (easily dissolved) will have a higher turbidity measurement for 
a relatively small quantity of soil in the water, while a sandy loam will have a lower turbidity 
measurement for a larger quantity of soil in the water, because the larger particles will not stay 
suspended and they won’t dissolve.  Thus, a turbidity measurement is not a good standardized indicator 
of the prevention of soil loss from a construction site.  
 
EPA should limit its data collection to analytical measurements of TSS from outfalls at construction 
sites.  AGC maintains that EPA must use a mass-based analysis (TSS) to represent the quantity of soil 
lost from a construction site, rather than a turbidity reading, that only provides information on a 
secondary standard for water quality and/or aesthetics.   
 

C. EPA’s C&D ELG focus has always been on conventional pollutants and it must conform to 
CWA control strategies for conventional pollutants.  

 
Whatever pollutant that EPA targets for regulation will dictate the technology standards analysis and 
statutory authority governing EPA’s ELG standards setting efforts.  To promulgate an ELG, EPA 
identifies the pollutants to be regulated in a particular industry, as well as a technology that represents 
the statutorily prescribed level of control for those pollutants.  The CWA articulates several levels of 
control for pollutants (e.g., “best practicable control technology currently available,” “best available 
technology economically achievable,” and “best conventional pollutant control technology”).1   
 
For example, by July 1, 1977, EPA was to establish effluent limitations based on the “best practicable 
control technology currently available” (BPT) for existing sources discharging pollutants (sources other 
than publicly-owned treatment works).2  Then, by March 31, 1989, newer technology standards were to 
govern depending on whether the pollutant of concern was conventional, toxic, or non-conventional.  By 
March 31, 1989, existing sources of conventional pollutants3 were to be subject to effluent limitations 
applying “the best conventional pollutant control technology” (BCT).4  Similarly, effluent limitations 
from existing sources for both toxic and non-conventional pollutants also were mandated by March 31, 
1989 based on the “best available technology economically achievable” (BAT) technology standard.5   
 

 
1 See 33 U.S.C. §§ 1314(b)(1)(A), (b)(2)(A), (b)(4)(A).   
2 Id. § 1311(b)(1)(A).   
3 “Conventional pollutants” include biological oxygen demand, suspended solids (such as sediment), fecal coliform, and pH.  
33 U.S.C. § 1314(a)(4). 
433 U.S.C. § 1311(b)(2)(E) references § 1314(b)(4), which pertains to conventional pollutants. 
5 33 U.S.C. § 1311(b)(2)(A) (setting forth the BAT standard), references subsections (C) and (D) which pertain to certain 
toxic pollutants. Subsection (b)(2)(A) also references subsection (F), establishing BAT for “all” remaining pollutants not 
covered elsewhere in subparagraph (2) (i.e., non-conventional pollutants).  
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In the 2009 C&D ELG rulemaking, EPA applied a BAT standard to turbidity, arguing that because 
turbidity is not specifically listed as a “conventional” pollutant, it must be a “non-conventional” 
pollutant subject to BAT.  That argument is unjustified.  EPA’s focus has been on discharging sediments 
from construction sites.  Sediments are conventional pollutants.  EPA can characterize “sediment” 
through turbidity monitoring or use any term it chooses, but in the end, EPA is still regulating sediment 
discharges.  Hence, a BCT analysis is the only reasonably and appropriate CWA analysis that should be 
applied.  
 
Hence, EPA should simplify its approach and target TSS as its pollutant and recognize that any method 
of measuring suspended sediments necessitates, from a CWA perspective, an appropriate BCT analysis.  
In the CBIA case referenced above, the California Superior Court looked at turbidity as merely an 
alternate method for measuring TSS, thereby equating turbidity to “conventional” pollutant discharges 
subject to BCT.  Ultimately, the court found that the State had not properly met the prerequisites of the 
BCT standard in setting a numeric turbidity limit in the California General Permit.  Other states, 
including Minnesota and Washington to name a few, also equate turbidity to “conventional” pollution 
subject to BCT. 
 
In conducting an appropriate BCT analysis, CWA Section 304(b) requires EPA consider certain factors 
and also employ a “cost reasonableness” evaluation comparing the removal efficiencies of various 
technologies to publicly-owned treatment works.  Factors EPA should consider include:  “the age of 
equipment and facilities involved, the process employed, the engineering aspects of the application of 
various types of control techniques, process changes, non-water quality environmental impact (including 
energy requirements), and such other factors as the Administrator deems appropriate; . . .”  33 U.S.C. § 
1314(b)(4)(B).  Information relating to these must also be collected by EPA for it to properly develop 
any future ELG standard. 
 
The D.C. Circuit has clearly stated: “A statutorily mandated factor, by definition, is an important aspect 
of any issue before an administrative agency . . . .”  Public Citizen v. Federal Motor Carrier Safety 
Admin., 374 F.3d 1209, 1216 (D.C. Cir. 2004).  If EPA cannot assess the factors associated with the data 
it collects, it is vulnerable to claims that it acted arbitrarily and capriciously and abused its discretion by 
failing to consider several CWA § 304(b) factors.  See Texas Oil and Gas Ass’n v. EPA, 161 F.3d 923, 
934 (5th Cir. 1998) (EPA’s ”[f]ailure to consider [any] factor is therefore, under the plain meaning of 
the Act and its implementing regulations, an abuse of discretion.”).  This issue raises particular concerns 
in light of the significant data collection challenges and inadequacies in data already in EPA’s docket. 
 
Obviously, if EPA could defend using turbidity to avoid a BCT analysis, it still must assess and analyze 
similar factors under the CWA for establishing BAT ELG standards.  Under either a BCT or BAT 
rulemaking process, EPA cannot avoid the critical issues associated with collecting reliable data that 
address the factors set forth in appropriate sections of CWA 304(b).   
 

D. EPA must not collect and combine performance data on multiple pollutant parameters for 
purposes of setting a NEL for only one of those parameters. 

 
EPA currently seeks information on the “costs, effectiveness, and feasibility of different technologies to 
control [total suspended solids] TSS, settleable solids, suspended sediment concentration, and 

6 
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turbidity….” 77 Fed. Reg. at 118.  EPA’s rather random approach to collecting data for controlling 
different parameters to set a limit for “turbidity” will cause confusion and lacks reliability. (EPA is 
clearly focused upon setting a numeric limit for turbidity.  Id. at 120.)  Even though one could argue that 
these different parameters are interrelated in that they represent different ways of measuring soil 
particles in water, they are not interchangeable.  The soil type, test method, and other factors prevent 
EPA from making any national assumptions that results relating to one parameter truly reflect 
comparable results for tests on another parameter.   
 
 
V. Even EPA’s own cost-benefit analysis shows limited environmental benefits associated with 

its numeric turbidity limit, but extremely high compliance costs. 
 
Stormwater discharges associated with construction activity already are heavily regulated and largely 
controlled for sediment, a conventional pollutant. When considering the overall contribution of sediment 
from construction sites relative to other sources there is limited benefit achieved.  
In 2004 EPA recognized the efficacy of the existing federal, state, and local effort when it stated that 
“construction site stormwater discharges are already being adequately addressed through the existing 
program.”6



http://water.epa.gov/scitech/methods/cwa/atp/index.cfm
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improved, it should have initiated that effort prior 
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Finally, EPA requests comment on the factors it should consider in evaluating treatment performance 
data. Other than the descriptive information listed above, AGC believes that EPA must consider the 
following when evaluating performance data for purposes of establishing a numeric effluent limitation: e factors it should N.8003hing aoG67bh
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meet the new more stringent standard of quality from the Safe Drinking Water Act of 1996 (SDWA),13 

http://www.whitehouse.gov/the-press-office/memorandum-heads-executive-departments-and-agencies-3-9-09
http://www.whitehouse.gov/the-press-office/memorandum-heads-executive-departments-and-agencies-3-9-09
http://blog.epa.gov/administrator/2009/05/12/memo-to-epa-employees-scientific-integrity/
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On August 5, 2011, EPA released a draft Scientific Integrity Policy.  See 
http://www.epa.gov/stpc/pdfs/draft-scientific-integrity-policy-aug2011.pdf (Draft Science Policy).  In it, 
EPA reiterates that “science is the backbone of EPA’s decision-making.”  Moreover, EPA recognizes 
that the “environmental policies, decisions, guidance and regulations that impact the lives of all 
Americans every day are grounded, at a most fundamental level, in sound, high quality science.”  Draft 
Science Policy at 1. 
 
EPA’s data collection January 3 Notice should be analyzed and assessed in light of the President’s 
commitment to scientific integrity.  In that light, the notice raises more questions about how EPA will 
collect and analyze data to ensure future decisions about any numeric effluent limit for turbidity will be 
grounded in such high quality science. 
 
 
XII. Analysis of Passive Treatment Data from Studies by Dr. McLaughlin  
 
Dr. McLaughlin’s studies were used by EPA to support its December 2009 turbidity limit of 280 NTU.  
There were three “passive treatment” sites and very few rain events (one site only had three events) 
represented in the data accepted by EPA.  See NCR.1, NCR.2 and NC-Road in “Target Turbidity Limits 
for Passive Treatment Systems” (Docket ID EPA-HQ-OW-2008-0465-0984.6).  Dr. McLaughlin has 
supplied additional data from three new studies at two (or possibly three) locations: “Attachment 1” 
which had three sampling events, “Basin 3 Out” which had four sampling events, and “Basin 4 Out” 
which had three sampling events.  See 

http://www.epa.gov/stpc/pdfs/draft-scientific-integrity-policy-aug2011.pdf
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dataset and diminish or eliminate the dataset’s value for regulatory purposes.   Our concern is 
that the samplers may be more prone to malfunction during the larger or more intense rain 
events.  Hence, the turbidity results of the sampled events are skewed towards lower flow 
events that are more easily treated by passive treatment and reflect lower (not representative) 
turbidity values.   

• The McLaughlin studies were performed as comparisons of their PTS setups to 
conventional BMPs, and were not intended to be used to set regulatory numeric limits.  
McLaughlin’s methods and procedures for collecting samples and their subsequent analyses 
and screening may be suitable for an academic research project to evaluate PTS effectiveness 
relative to other types of BMPs, but they are not appropriate for setting an NEL.  For 
example, McLaughlin’s NC-Road site (note this was a three acre Limited Impact 
Development (LID) site for three buildings) report indicates that the installation of LID 
devices may conflict with stormwater BMPs needed during the construction phase: “This is 
an LID development involving three buildings, and due to the small construction site 
footprint much of the site is under constant disturbance by the various contractors involved. 
This creates challenges to maintaining the PTS and keeping stormwater flowing through 
stabilized ditches with the treatment system.” The McLaughlin report suggests a solution 
would be to temporarily install the PTS, including a sediment basin, out of the construction 
envelope and route all stormwater to it. Once the site is stabilized, these areas could be 
reclaimed or used for post-construction stormwater treatment.  Most sites would not have an 
option to install the PTS and sediment basins temporarily offsite, as McLaughlin suggests.  

• At least one McLaughlin site was poorly managed due to travel distance.  EPA also 
included in its January 3 Notice a brief discussion of data from an older McLaughlin paper 
titled “Water Quality Improvements Using Modified Sediment Control Systems on 
Construction Sites” (DCN 70063, or Docket ID EPA-HQ-OW-2010-0884-0062).   In that 
paper, McLaughlin noted that the site was more than three hours away; therefore, his team 
could not get to the site as needed and their sampling system was frequently disrupted by 
activities at the site.   

 
 
XIII. Comments on Semi-Passive Control Technologies  
 
EPA is asking for public input on how it is characterizing PTS and ‘‘semi-passive’’ treatment systems in 
the context of construction site stormwater management. According to EPA, PTS are “practices that do 
not rely on computerized systems with pumps, filters and real-time controls but do incorporate a 
treatment chemical to aid in sediment and turbidity removal.”  But “when pumps are utilized to pump 
the water through a manifold or other apparatus to dose the chemical, this type of treatment has been 
characterized by the industry as semi-passive treatment.” 77 Fed. Reg. 112.   
 
Overall, AGC members have expressed concern about any treatment technology that requires the 
stormwater to first be stored in ponds, tanks or other impoundments in order to provide a controlled 
release. These storage requirements add significant costs and additional operational considerations to 
address, particularly during extended periods of precipitation.  Also 
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meters are also susceptible to equipment malfunctions
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has more than one inch of rainfall, there would be a 24-hour exemption from meeting the 
numeric limit, starting from the beginning of this rain event.  The event could be verified 
either directly at the site, or by information from the closest official weather station.  High 
intensity rain events cause the most impact to stormwater BMPs and the discharge at a site.  
Such rain events can cause much larger amounts of sediment to be transported in the 
runoff, and the sudden high flow can cause irregular PAM dosing from passive treatment 
BMPs, or even bypass the PTS altogether.  Even if a site has room and has installed large 
detention and settling ponds to collect this runoff, the higher sediment release along with a 
less certain polymer dosage might mean that even these ponds provide insufficient settling 
time.  

• Miscellaneous – Because we still do not fully understand all of the issues associated with 
monitoring for any future numeric limit, there are bound to be issues that have not 
previously been addressed by EPA or included in these comments.  AGC encourages EPA 
to use the comments to its January 3 Notice to further refine its ELG approach and then to 
request more comments after it can more precisely articulate its strategy and approach to 
collecting data and possibly setting a numeric limit.  AGC does not endorse or support a 
numeric limit but has provided comments throughout this submission in good faith to help 
EPA consider all of the issues associated with possibly setting a limit.  In doing so, AGC 
admits that there are many circumstances that it and EPA have not considered and any 
attempt to interpret these comments as the full extent of all issues associated with a 
numeric limit for the C&D ELG rulemaking is misguided. 

 
C. Cold Weather Conditions Affecting Treatment 

 
It is important that EPA recognize the challenges to employing treatment technologies on construction 
sites during certain cold weather conditions, namely: 1) during the thaw period when large amounts of 
snow still remain on the site, altering site runoff (or run-on) patterns, and drastically increasing runoff 
during rain events due to accelerated snow melt, or 2) periods of alternating freezes and thaws, where 
passive polymer application BMPs can become coated with ice, frozen, or covered in snow and rendered 
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EPA’s 2009 Final C&D ELG docket and response to comments appeared to disregard toxicity concerns.  
That was wrong and EPA must account for the costs and impacts associated with using chemicals in 
passive and semi-passive treatment, assuming those become model technologies.  These costs include 
administrative costs related to obtaining state (or EPA) approval to use chemicals, the potential costs of 
collecting and treating stormwater to remove excess or residual chemical concentrations, and the 
potential for impacts on aquatic species associated with those chemicals.  AGC does not support or 
endorse EPA’s reliance on chemical usage or possible mandate of chemicals in passive or semi-passive 
technologies when setting any nationally applicable ELG standard.  They may be appropriate in certain 
circumstances, but cannot be supported as a national standard.  If they are relied upon for such, the true 
costs associated with their use must be included in the cost analysis and potential harms offset against 
benefits.  
 
 
XV. Conclusion  
 
AGC appreciates the opportunity to provide comments and voice significant concerns with EPA’s data 
collection strategy and issues raised in the January 3, 2012, Federal Register Notice. We encourage EPA 
to work closely with the construction industry during the comment review process.  


	I. Introduction
	II. Executive Summary 
	As demonstrated in AGC’s comments below, EPA’s current datasets do not satisfy the Clean Water Act factors for establishing Effluent Limitations Guidelines standards or a numeric effluent limit. The performance data in the docket are unreliable for a variety of reasons, including but not limited to: too limited a dataset; insufficient information as to sampling techniques, collection times, locations; failure to conform to EPA-established methods (e.g., equipment calibration, sample holding times/temperature); insufficient site or treatment method descriptions; insufficient rain event information; unexplained or inappropriate omissions of sampling data during rain events; or most often a combination of these problems.  Not only are the data unreliable, but the current record does not include necessary facts that represents the full range of site and rain event conditions that occur nationally and would impact a national numeric limit.   AGC’s comments also explain why EPA should limit its data collection to a single pollutant parameter associated with erosion, and that parameter should be total suspended solids, not turbidity.
	AGC continues to emphasize that even EPA’s own cost-benefit analysis shows limited environmental benefits associated with its numeric turbidity limit, but extremely high compliance costs.  If EPA remains focused on “turbidity,” it should ensure all data satisfy its own published sampling and analysis protocol (Method 180.1) for measuring turbidity, or follow the proper legal procedures for revising that Method.  AGC’s comments point to the many ways the Agency’s January 3 Notice appears to encourage rather than prevent inappropriate data variations and manipulations.  AGC’s comments also show how deviations from approved methods for collecting and measuring turbidity levels in stormwater runoff will produce appreciable changes in monitoring results.  Relying on such incomplete datasets is not appropriate for establishing ELG standards. 
	However EPA resolves the issues above, it must ensure consistent requirements both for current data collection and for future compliance, should EPA ever promulgate a C&D ELG numeric limit.  As expressed in AGC’s comments, EPA cannot independently and arbitrarily modify or alter Method 180.1 requirements merely to expand the amount of data that it collects and not allow similar flexibility in determining future compliance.  Any deviation in any final turbidity limit resulting from deviations in Method 180.1 that might “lower” turbidity test results in data being used to set the limit will not be available to the regulated community after a limit is set.  Holding final permittees to a tougher standard than “data suppliers” creates an unjust and arbitrary regulatory process and outcome that EPA must work to prevent from happening.  
	AGC strongly maintains that a numeric effluent limit is not practical.  EPA cannot legally justify a single compliance limit for all locations throughout the nation.  However, if EPA moves ahead with a proposed rule, there must be clear and well-reasoned exemptions from the numeric limit.  It is also important that EPA recognize the challenges to employing treatment technologies on construction sites during certain cold weather conditions.  
	AGC comments also express concern that EPA has not adequately accounted for how the imposition of a numeric limit would greatly increase the use of polymer treatment.  The newly released 2012 EPA CGP indicates a high concern about polymer toxicity and presents major requirements on any operators using polymers, especially cationic polymers, for either soil stabilization or turbidity removal.  AGC does not support or endorse EPA’s reliance on chemical usage or possible mandate of chemicals in passive or semi-passive technologies when setting any nationally applicable ELG standard.  
	AGC encourages EPA to use the comments to its January 3 Notice to further refine its ELG approach and then to request more comments after it can more precisely articulate its strategy and approach to collecting data and possibly setting a numeric limit.  AGC does not endorse or support a numeric limit but has provided comments throughout this submission in good faith to help EPA consider all of the issues associated with possibly setting a limit.
	III. EPA’s current datasets do not satisfy the CWA factors for establishing ELG standards or a numeric effluent limit (NEL).  
	IV. EPA should limit its data collection to a single pollutant parameter associated with erosion, and that parameter should be total suspended solids (TSS), not turbidity.
	V. Even EPA’s own cost-benefit analysis shows limited environmental benefits associated with its numeric turbidity limit, but extremely high compliance costs.
	VI. If EPA remains focused on “turbidity,” it should ensure all data satisfy its own published sampling and analysis protocol (Method 180.1) for measuring turbidity.  
	VII. The Agency’s January 3 Notice appears to encourage rather than prevent inappropriate data variations and manipulations.  
	VIII. Deviations from approved methods for collecting and measuring turbidity levels in stormwater runoff will produce appreciable changes in monitoring results. 
	IX. However EPA resolves the issues above, it must ensure consistent requirements both for current data collection and for future compliance, should EPA ever promulgate a C&D ELG numeric limit. 
	X. EPA can more appropriately satisfy its ELG rulemaking obligations through a non-numeric, BMP-based technology standard.
	XI. Data Quality Considerations
	XII. Analysis of Passive Treatment Data from Studies by Dr. McLaughlin 
	XIII. Comments on Semi-Passive Control Technologies 
	XIV. AGC’s Response to Additional Questions Presented in EPA’s Notice
	XV. Conclusion 

