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DEPARTMENT OF LABOR 

Office of Federal Contract Compliance 
Programs 

41 CFR Part 60–741 

RIN 1250–AA02 

Affirmative Action and 
Nondiscrimination Obligations of 
Contractors and Subcontractors 
Regarding Individuals With Disabilities 

AGENCY: Office of Federal Contract 
Compliance Programs, Labor. 
ACTION: Notice of proposed rulemaking. 

SUMMARY: The Office of Federal Contract 
Compliance Programs (OFCCP) is 
proposing to revise the regulations 
implementing the non-discrimination 
and affirmative action regulations of 
section 503 of the Rehabilitation Act of 
1973, as amended. Section 503 prohibits 
discrimination by covered Federal 
contractors and subcontractors against 
individuals on the basis of disability, 
and requires affirmative action on behalf 
of qualified individuals with 
disabilities. The proposed regulations 
would strengthen the affirmative action 
provisions, detailing specific actions a 
contractor must take to satisfy its 
obligations. They would also increase 
the contractor’s data collection 
obligations, and establish a utilization 
goal for individuals with disabilities to 
assist in measuring the effectiveness of 
the contractor’s affirmative action 
efforts. Revision of the non- 
discrimination provisions to implement 
changes necessitated by the passage of 
the ADA Amendments Act (ADAAA) of 
2008 is also proposed. 
DATES: To be assured of consideration, 
comments must be received on or before 
February 7, 2012. 
ADDRESSES: You may submit comments, 
identified by RIN number 1250–AA02, 
by any of the following methods: 

• Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

• Fax: (202) 693–1304 (for comments 
of six pages or less). 

• Mail: Debra A. Carr, Director, 
Division of Policy, Planning, and 
Program Development, Office of Federal 
Contract Compliance Programs, Room 
C–3325, 200 Constitution Avenue NW., 
Washington, DC 20210. 

Receipt of submissions will not be 
acknowledged; however, the sender may 
request confirmation that a submission 
has been received by telephoning 
OFCCP at (202) 693–0103 (voice) or 
(202) 693–1337 (TTY) (these are not toll- 
free numbers). 

All comments received, including any 
personal information provided, will be 
available for public inspection during 
normal business hours at Room C–3325, 
200 Constitution Avenue NW., 
Washington, DC 20210, or via the 
Internet at http://www.regulations.gov. 
Upon request, individuals who require 
assistance to review comments will be 
provided with appropriate aids such as 
readers or print magnifiers. Copies of 
this Notice of Proposed Rulemaking 
(NPRM) will be made available in the 
following formats: Large print, 
electronic file on computer disk, and 
audiotape. To schedule an appointment 
to review the comments and/or to obtain 
this NPRM in an alternate format, please 
contact OFCCP at the telephone 
numbers or address listed above. 
FOR FURTHER INFORMATION CONTACT: 
Debra A. Carr, Director, Division of 
Policy, Planning, and Program 
Development, Office of Federal Contract 
Compliance Programs, 200 Constitution 
Avenue NW., Room C–3325, 
Washington, DC 20210. Telephone: 
(202) 693–0103 (voice) or (202) 693– 
1337 (TTY). 
SUPPLEMENTARY INFORMATION: 

Background 

Enacted in 1973, the purpose of 
section 503 of the Rehabilitation Act 
(section 503), as amended, is twofold. 
First, section 503 prohibits employment 
discrimination on the basis of disability 
by Federal government contractors and 
subcontractors. Second, it requires each 
covered Federal government contractor 
and subcontractor to take affirmative 
action to employ and advance in 
employment qualified individuals with 
disabilities. 

The nondiscrimination requirements 
and general affirmative action 
requirements of section 503 apply to all 
Government contractors with contracts 
or subcontracts in excess of $10,000 for 
the purchase, sale, or use of personal 
property or nonpersonal services 
(including construction). See 41 CFR 
60–741.4. The requirement to prepare 
and maintain an affirmative action 
program, the specific obligations of 
which are described at 41 CFR 60– 
741.44, apply to those contractors that 
have a contract or subcontract of 
$50,000 or more and 50 or more 
employees. In the section 503 context, 
with the awarding of a Federal contract 
comes a number of responsibilities, 
including compliance with the section 
503 anti-discrimination and anti- 
retaliation provisions, meaningful and 
effective efforts to recruit and employ 
individuals with disabilities, creation 
and enforcement of personnel policies 

that support its affirmative action 
obligations, maintenance of accurate 
records on its affirmative action efforts, 
and OFCCP access to these records upon 
request. Failure to abide by these 
responsibilities may result in various 
sanctions, from withholding progress 
payments up to and including 
termination of contracts and debarment 
from receiving future contracts. 

The framework articulating a 
contractor’s responsibilities with respect 
to affirmative action, recruitment, and 
placement has been in place since the 
1970’s. However, both the 
unemployment rate of working age 
individuals with disabilities and the 
percentage of working age individuals 
with disabilities that are not in the labor 
force remain significantly higher than 
for those without disabilities. Recent 
data from the U.S. Department of 
Labor’s Bureau of Labor Statistics (BLS) 
indicates that just 21.8% of working age 
people with certain functional 
disabilities were in the labor force in 
2010, compared with 70.1% of working 
age individuals without such 
disabilities; while the unemployment 
rate for working age individuals with 
these disabilities was 14.8%, compared 
with an unemployment rate of 9.4% for 
working age individuals without such 
disabilities. See Table A. Employment 
status of the civilian noninstitutional 
population by disability status and age, 
2009 and 2010 annual averages, 
available online at http://www.bls.gov/ 
news.release/disabl.a.htm. 

A substantial disparity in the 
employment rate of individuals with 
disabilities continues to persist despite 
years of technological advancements 
that have made it possible to apply for 
and perform many jobs from remote 
locations, and to read, write, and 
communicate in an abundance of 
alternative ways. Strengthening the 
implementing regulations of section 
503, whose stated purpose ‘‘requires 
Government contractors and 
subcontractors to take affirmative action 
to employ and advance in employment 
qualified individuals with disabilities,’’ 
will be an important means by which 
the government can address the issue of 
employment for individuals with 
disabilities. 

Prior to publishing this NPRM, 
OFCCP conducted multiple town hall 
meetings, webinars, and listening 
sessions with individuals from the 
contractor community, state 
employment services, disability 
organizations, and other interested 
parties to understand those features of 
the section 503 regulations that work 
well, those that can be improved, and 
possible new requirements that could 
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The ADAAA adds several items to the 
list of examples of major life activities 
contained in the current regulation. In 
addition, the ADAAA clarifies that the 
term ‘‘major life activities’’ includes 
‘‘major bodily functions’’ and 
enumerates several examples of 
functions that would constitute ‘‘major 
bodily functions.’’ EEOC’s 
implementing regulations include 
additional examples of major life 
activities and major bodily functions. 
All of these examples are contained in 
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are able to access the electronically posted 
notices. Electronic notices for employees 
must be posted in a conspicuous location and 
format on the company’s intranet or sent by 
electronic mail to employees. An electronic 
posting must be used by the contractor to 
notify job applicants of their rights if the 
contractor utilizes an electronic application 
process. Such electronic applicant notice 
must be conspicuously stored with, or as part 
of, the electronic application. 

The addition of these sentences is in 
response to the increased use of 
telecommuting and other work 
arrangements that do not include a 
physical office setting, as well as 
internet-based application processes in 
which applicants never enter a 
contractor’s physical office. These 
revisions therefore would permit 
equivalent access to the required notices 
for these employees and applicants. 

For paragraph 5, which refers to the 
contractor’s obligation to notify labor 
organizations or other workers’ 
representatives about its obligations 
under section 503, we propose adding 
language clarifying that these 
obligations include non-discrimination, 
in addition to affirmative action. The 
current paragraph 5 does not 
specifically mention contractors’ non- 
discrimination obligations. 

The proposed rule also adds a new 
paragraph 7 to the EO clause that 
requires the contractor to state and 
thereby affirm in solicitations and 
advertisements that it is an equal 
employment opportunity employer of 
individuals with disabilities protected 
under section 503. A comparable clause 
exists in the equal opportunity clause of 
the Executive Order 11246 regulations, 
see 41 CFR 60–1.4(a)(2), describing the 
protected classes under that Order. This 
proposed addition would ensure 
consistency between the regulations and 
aid in communicating the contractor’s 
EEO responsibilities to job seekers. 

In addition to modifying the text of 
the EO clause, the proposed rule also 
amends paragraph (d) of this section to 
require that the entire equal opportunity 
clause be included verbatim in Federal 
contracts. OFCCP has found that 
contractors are not always aware of their 
EO clause responsibilities. 
Subcontractors, in particular, are 
frequently not informed of their EO 
responsibilities by the prime contractor 
and are unaware of their obligations 
until they are selected by OFCCP for a 
compliance evaluation. Requiring that 
the entire EO clause be included 
verbatim in all covered Federal 
contracts, including subcontracts, will 
help ensure that contractors (including 
subcontractors) read and understand the 
language in this clause. 

Finally, the proposed rule replaces 
the term ‘‘Deputy Assistant Secretary,’’ 
found in paragraphs (a)(4), (a)(6), and (f) 
of this section, with the term ‘‘Director,’’ 
for the reasons set forth in the 
discussion of § 60–741.2. 

Subpart B—Discrimination Prohibited 

Section 60–741.21 Prohibitions 

This section of the rule describes 
types of conduct that would violate the 
non-discrimination requirements of 
section 503. The proposed rule makes 
both minor and substantive changes. 

First, the section’s introductory 
sentence is numbered as (a), with 
appropriate subsection renumbering so 
that the original paragraphs (a) through 
(i) become paragraphs (1) through (9). 

Next, paragraph (a)(1) of the proposed 
rule (§ 60–741.21(a) of the current rule) 
is revised to mirror the language in 
section 5 of the ADAAA by changing 
‘‘discriminate against a qualified 
individual with a disability because of 
that individual’s disability’’ to 
‘‘discriminate against a qualified 
individual on the basis of disability.’’ 

The word ‘‘qualified’’ is deleted from 
the example in proposed paragraph 
(a)(2), which currently provides, in 
§ 60–741.21(b), that ‘‘the contractor may 
not segregate employees into separate 
work areas or into separate lines of 
advancement on the basis of disability.’’ 
As modified, the example would more 
accurately reflect the prohibition’s 
requirement that a contractor not ‘‘limit, 
segregate, or classify a job applicant or 
employee in a way that adversely affects 
his or her employment opportunities or 
status on the basis of disability.’’ 

The proposed rule adds a new 
paragraph (iv) to paragraph (a)(6) that 
clarifies, as provided in the ADAAA, 
that a contractor is ‘‘not required’’ to 
provide reasonable accommodation to 
individuals who ‘‘satisfy only the 
‘regarded as having such an impairment’ 
prong of the definition of disability.’’ 
However, contractors are not prohibited 
from providing reasonable 
accommodation to individuals who are 
only ‘‘regarded as’’ having a disability, 
and may choose to do so if they wish. 
The new paragraph also includes a 
cross-reference to the definition of 
‘‘regarded as’’ having a disability in 
proposed § 60–741.2(w). 

A new paragraph (ii) is added to 
proposed paragraph (a)(7) to incorporate 
the ADAAA’s specific prohibition on 
the use of qualification standards, 
employment tests, or other selection 
criteria that are ‘‘based on an 
individual’s uncorrected vision’’ unless 
the standard, test, or other selection 
criteria, as used by the contractor, ‘‘is 

shown to be job-related for the position 
in question and consistent with 
business necessity.’’ On its face, this 
provision protects not only individuals 
with disabilities, but broadly prohibits a 
contractor from using any 
‘‘individual’s’’ uncorrected vision as a 
qualification standard unless the 
contractor can demonstrate that doing 
so is justified by business necessity. 
Thus, the proposed regulation states 
that an individual need not be an 
individual with a disability in order to 
challenge a contractor’s use of an 
uncorrected vision standard, so long as 
the individual has been adversely 
affected by the contractor’s use of the 
challenged standard. The proposed rule 
also renumbers the current paragraph 
(ii) as paragraph (iii). 

A new sentence is added by the 
proposal to paragraph (a)(9), which 
currently provides that a contractor may 
not reduce the compensation provided 
to an individual with a disability 
because the individual receives a 
disability-related pension or benefit 
from another source. The new sentence 
clarifies that it would likewise be 
impermissible for a contractor to reduce 
the amount of compensation it provides 
to an individual with a disability 
because of the ‘‘actual or anticipated 
cost of a reasonable accommodation the 
individual needs or requests.’’ 

Finally, the proposed rule adds a new 
subsection (b) to incorporate the 
ADAAA’s prohibition on claims of 
discrimination because of an 
individual’s lack of disability. The 
ADAAA expressly prohibits claims that 
‘‘an individual without a disability was 
subject to discrimination because of the 
ion states 
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examinations and activities as the basis 
for an employment decision such as a 
determination of fitness for duty. 

Lastly, the proposed rule revises 
paragraph (d)(1)(iii) to add ‘‘as 
amended’’ to the reference to the 
‘‘Americans with Disabilities Act.’’ 
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personnel processes; (3) a review of 
physical and mental job qualifications; 
(4) a statement that the contractor is 
committed to making reasonable 
accommodations for persons with 
physical and mental disabilities; (5) a 
statement that the contractor is 
committed to ensuring a harassment- 
free workplace for individuals with 
disabilities; (6) external dissemination 
of the contractor’s affirmative action 
policy, as well as outreach and 
recruitment efforts; (7) internal 
dissemination of the contractor’s 
affirmative action policy to all of its 
employees; (8) development and 
maintenance of an audit and reporting 
system designed to evaluate affirmative 
action programs; and (9) training 
regarding the implementation of the 
affirmative action program for all 
personnel involved in employment- 
related activities, such as the conduct of 
recruitment, screening, selection, and 
discipline of employees. 

The first substantive proposed 
revisions to this section focus on the 
contractor’s policy statement set forth in 
paragraph (a). The proposed regulation 
would revise the second sentence to 
clarify the contractor’s duty to provide 
notices of employee rights and 
contractor obligations in a manner that 
is accessible and understandable to 
persons with disabilities. It would also 
revise the parenthetical at the end of the 
sentence, replacing the outdated 
suggestion of ‘‘hav[ing] the notice read 
to a visually disabled individual’’ as an 
accommodation with the suggestion to 
provide Braille, large print, or other 
versions that allow persons with 
disabilities to read the notice 
themselves. 

The proposed regulation would also 6) tion on eon 
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contractor to contemporaneously create 
a written statement of reasons 
supporting its belief that a direct threat 
exists, tracking the criteria set forth in 
the ‘‘direct threat’’ definition in these 
regulations, and to maintain the written 
statement as set forth in the 
recordkeeping requirement in § 60– 
741.80. Once again, this is to ensure that 
the contractor’s ‘‘direct threat’’ 
analysis—which is already required 
under these regulations—is well- 
reasoned and available for review by 
OFCCP. Finally, for both the proposed 
documentation requirements in 
paragraphs (c)(1) and (c)(3), the 
proposed regulation requires that the 
contractor treat the created documents 
as confidential medical records in 
accordance with § 60–741.23.(d). 

Perhaps the most significant 
substantive changes in the proposed 
rule address the scope of the 
contractor’s recruitment efforts and the 
dissemination of its affirmative action 
policies described in paragraphs (f) and 
(g) of this section. While these two 
paragraphs generally would require that 
the contractor engage in recruitment and 
disseminate its policies, the current rule 
recommends rather than requires the 
specific methods for carrying out these 
obligations. 

The current paragraph (f) suggests a 
number of outreach and recruitment 
efforts that the contractor can undertake 
in order to increase the employment 
opportunities for individuals with 
disabilities. 
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7 Contractors needing assistance in developing 
their training will find resources available on the 
OFCCP Web site and/or may request free technical 
assistance from the nearest OFCCP field office. In 
addition, the Department of Labor’s Office of 
Disability Employment Policy (ODEP) provides 
extensive resources and technical assistance for 
employers on its Web site, http://www.dol.gov/ 
odep. 

efforts to be able to determine if 
adjustments need to be made. 

We recognize that the ‘‘effectiveness’’ 
of an outreach or recruitment effort is 

http://www.dol.gov/odep
http://www.dol.gov/odep
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the number of individuals with 
disabilities who are referred for, or 
apply for jobs with Federal contractors 
is currently maintained. This absence of 
data makes it nearly impossible for the 
contractor and OFCCP to perform even 
rudimentary evaluations of the 
availability of individuals with 
disabilities in the workforce, or to make 
any quantitative assessments of how 
effective contractor outreach and 
recruitment efforts have been in 
attracting candidates with disabilities. 
The proposed regulations provide for 
the collection of referral data as well as 
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8 This provision, as well as all other provisions 
in subpart C of this part, applies only to those 
contractors that have 50 or more employees and a 
contract of $50,000 or more. See 60–741.40(b). 

by an applicant, employee, or a third 
party on his or her behalf. 

Proposed paragraph (d)(2)(i) requires 
that the contractor’s reasonable 
accommodation procedures address 
instances of a recurring need for an 
accommodation, such as a sign language 
interpreter for a hearing impaired 
employee, and provides that an 
individual needing such an 
accommodation will not be required to 
repeatedly submit or renew his or her 
request for accommodation each time it 
is needed. In the absence of a reasonable 
belief that the individual’s recurring 
need for the accommodation has 
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9 The working age population consists of people 
between the ages of 16 and 64, excluding those in 
the military and people who are in institutions. 

10 See 2009 American Community Survey, Table 
S1811, Selected Economic Characteristics for the 
Civilian Noninstitutionalized Population by 
Disability Status (U.S. Census Bureau). 

11 A national sample of approximately 3 million 
addresses nationwide receives the ACS each year, 
with a portion of this total receiving the survey each 
month. For more information on the American 
Community Service visit the Census Bureau’s ACS 
Web page at www.census.gov/acs. 

12 The six questions are: Is this person deaf or 
does he/she have serious difficulty hearing? Is this 
person blind or does he/she have serious difficulty 
seeing even when wearing glasses? Because of a 
physical, mental, or emotional condition, does this 
person have serious difficulty concentrating, 
remembering, or making decisions? Does this 
person have serious difficulty walking or climbing 
stairs? Does this person have difficulty dressing or 
bathing? Because of a physical, mental, or 
emotional condition, does this person have 
difficulty doing errands alone such as visiting a 
doctor’s office or shopping? 2009 American 
Community Survey, Questions 17–19. 

13 Job groups usually contain one to three jobs 
each. However, contractors with fewer than 150 
employees may use the broader EEO–1job 
categories in place of smaller job groups. 

an important tool for measuring the 
contractor’s progress toward equal 
employment opportunity and assessing 
where barriers to equal employment 
opportunity remain. 

The Need for a Goal 
Before considering the appropriate 

methodology for such a goal, OFCCP 
first considered the option of not having 
any goal. The current section 503 
regulations require affirmative action 
but lack a goal. This has been the case 
since their inception in the 1970’s. As 
discussed, below, the intervening years 
have resulted in little improvement in 
the unemployment and workforce 
participation rates of individuals with 
disabilities. In light of the long-term and 
intractable nature of the substantial 
employment disparity between those 
with and without disabilities, we 
concluded that process requirements, 
without a quantifiable means of 
assessing whether progress toward equal 
employment opportunity is occurring, 
are insufficient. We concluded, 
therefore, that the establishment of a 
utilization goal for individuals with 
disabilities is warranted. Though 
aspirational, establishing a goal would 
create more accountability within the 
contractor’s organization and might be 
key to ensuring that the goal is 
achieved. 

Little Government data measuring the 
unemployment and workforce 
participation rates of individuals with 
disabilities exists prior to the 2000 
Census. However, illustrative data can 
be found in the 1989 legislative history 
of the Americans with Disabilities Act. 
Explaining the need for inclusion of 
employment provisions in the then- 
pending legislation, the Senate reported 
that individuals with disabilities 
‘‘experience staggering levels of 
unemployment.’’ Senate Committee on 
Labor and Human Resources, S. Rep. 
No. 101–116, 101st Cong, 1st Sess. 
(1989) at 9. More specifically, the Senate 
reported that two-thirds of all disabled 
Americans of working age were not 
working at all, even though a large 
majority of those not working (66%) 
wanted to work. Id. (citing a poll by the 
Lou Harris company). 

Today, more than twenty years later, 
there continues to be a substantial 
discrepancy between the workforce 
participation and unemployment rates 
of working age 9 individuals with and 
without disabilities. According to the 
U.S. Department of Labor’s Bureau of 
Labor Statistics (BLS), just 21.8% of 

working age individuals with certain 
functional disabilities were 

http://www.census.gov/acs
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14 Disability rates by State for the civilian labor 
force has a mean of 6.32, median of 6.20, and 
standard deviation of 1.29. There are only two 

states, Alaska (9.0%) and Oklahoma (9.5%) that are 
outside the 95% confidence interval of this 
otherwise almost uniform distribution. This general 
uniformity is consistent with the use of a single 
national goal. See Table 15 in Affirmative Action for 
People with Disabilities—Volume I: Data Sources 
and Models, Economic Systems, Inc. (April 30, 
2010) at 55. 

15 The civilian labor force is the sum of people 
who are employed and those who are unemployed 
and looking for work. The civilian population is the 
civilian labor force plus civilians who are not in the 
labor force, excluding those in institutions. 

16 This number was derived from an updated 
2009 version of Table 24 in Affirmative Action for 
People with Disabilities—Volume I: Data Sources 
and Models, Economic Systems, Inc. (April 30, 
2010) at 64. The original table uses ACS data from 
2008. 

17 As it is derived from ACS data, the 1.7% is also 
a limited number that does not fully encompass all 
individuals with disabilities as defined in section 
503 and the ADA. 

individuals with disabilities available in 
the particular recruitment area from 
which the contractor sought to fill the 
jobs in the job group. Where there are 
fewer than expected incumbent disabled 
employees in a job group given their 
availability percentage, a contractor 
would be required to establish a goal for 
the specific job group that is at least 
equal to the availability percentage in 
the job group’s recruitment area. See 41 
CFR 60–2.12—60–2.16 for a more 
detailed description of the EO 11246 
goals provisions for supply and service 
contractors. 

After careful consideration of the 
available data and consultation with the 
U.S. Census Bureau regarding the level 
of geographic aggregation at which the 
data could be analyzed, OFCCP became 
concerned that replicating the supply 
and service goals framework might not 
be the most effective approach for the 
establishment of goals for individuals 
with disabilities. Supply and service 
contractors establishing goals for 
minorities and women typically use the 
Special EEO Tabulation of census data 
to assist them. The results of the 2000 
decennial census can be tabulated for 
472 occupation categories and 
thousands of geographic areas. 
However, the ACS disability data, 
which is based on sampling, cannot be 
broken down into as many job titles, or 
as many geographic areas as the data for 
race and gender based on the decennial 
census. That is, the confidence intervals 
on such estimates are large and the 
estimates are not statistically significant 
when broken down to the degree of 
detail required by the supply and 
service goals framework. Contractors 
therefore would not be able to use the 
job groups established under EO 11246 
to establish goals for individuals with 
disabilities, and would often be unable 
to utilize the geographic recruitment 
areas established under the Executive 
Order when determining the availability 
of individuals with the disabilities (as 
queried in the ACS). In addition, the 
Executive Order supply and service 
goals framework does not include 
consideration of discouraged workers in 
computing availability, a factor 
particularly important in the context of 
disability, as discussed below. 

In light of the difficulties replicating 
the supply and service goals approach 
in the context of disability, OFCCP 
considered other options. For a variety 
of reasons, OFCCP believes that the 
establishment of a single, national 
goal 14 for all jobs in all geographic areas 

is a more viable approach to the 
establishment of a goal for individuals 
with disabilities. This approach would 
also allow for the continued use of the 
contractor’s EO 11246 job groups, and 
require that those job groups be used to 
measure the representation of 
individuals with disabilities in the 
contractor’s workforce. 

OFCCP proposes to set a goal for 
individuals with disabilities, based on 
the most recent 2009 ACS disability 
data for the ‘‘civilian labor force’’ and 
the ‘‘civilian population,’’ 15 first 
averaged by EEO–1 job category, and 
then averaged across EEO–1 category 
totals. Specifically, we use the mean 
across these EEO–1 groups (5.7%) as a 
starting point for deriving a range of 
values upon which we will take 
comment. 5.7% is OFCCP’s estimate of 
the percentage of the civilian labor force 
that has a disability as defined by the 
ACS. However, OFCCP acknowledges 
that this number does not encompass all 
individuals with disabilities as defined 
under the broader definition in section 
503 and the ADAAA; therefore, 5.7% 
should not be construed as an 
affirmative action goal for individuals 
with disabilities under these authorities, 
nor to convey a false sense of precision. 
Even if the 5.7% represented a complete 
availability figure for all individuals 
with disabilities as defined under the 
ADAAA, we are concerned that such an 
availability figure does not take into 
account discouraged workers, or the 
effects of historical discrimination 
against individuals with disabilities that 
has suppressed the representation of 
such individuals in the workforce. 
Discouraged workers are those 
individuals who are not now seeking 
employment, but who might do so in 
the absence of discrimination or other 
employment barriers. There are 
undoubtedly some individuals with 
disabilities who, for a variety of reasons, 
would not seek employment even in the 
absence of employment barriers. 
However, given the acute disparity in 
the workforce participation rates of 
those with and without disabilities, it is 
reasonable to assume that at least a 

portion of that gap is due to a lack of 
equal employment opportunity. 

One way one might go about 
estimating the size of the discouraged 
worker effect would be to compare the 
percent of the civilian population with 
a disability (per the ACS definition) 
who identified as having an occupation 
to the percent of the civilian labor force 
with a disability who identified as 
having an occupation. Though not 
currently seeking employment, it might 
be reasonable to believe that those in the 
civilian population who identify as 
having an occupation, but who are 
currently not in the labor force, 
remained interested in working should 
job opportunities become available. 
Using the 2009 ACS EEO–1 category 
data, the result of this comparison is 
1.7%.16 

Adding this figure to the 5.7% 
availability figure above, results in 
7.4%.17 OFCCP uses this level, rounded 
to 7% to avoid implying a false level of 
precision, as its initial approximation of 
the availability for employment of 
individuals with disabilities. Because of 
the various data limitations and 
underlying measurement issues 
discussed above, OFCCP requests 
comment on using 7% as its utilization 
goal as well as on a range of values 
between 4% and 10%. The lower and 
upper bounds of this range are designed 
to take into account the variability 
across the EEO–1 categories, the 
potential for geographic variation in 
availability, and whether or not a 
discouraged worker effect should be 
taken into account. 

OFCCP also takes comment on 
whether there might be other 
approaches for setting a utilization goal, 
particularly approaches to setting ranges 
that recognize that in some geographic 
areas and some occupations, there may 
be fewer people with disabilities. 
OFCCP requests comment on whether 
and, if so, how to take into account 
discouraged workers in assessing the 
availability of workers with disabilities. 
OFCCP is also very interested in public 
comment on whether there are 
empirically-based approaches that 
recognize that there are many more 
people who have disabilities as 
characterized by the ADAAA than the 
ACS and that there is likely a 
discouraged worker effect. 
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18 See OPM Form SF 256 available on-line at 
http://www.opm.gov/forms/pdf_fill/sf256.pdf. 

19 The adoption of the sub-goal option would also 
necessitate modification to the mandated text of the 
invitation to voluntarily self-identify as an 
individual with a disability in proposed section 60– 
741.42 to include voluntary self-identification as an 
individual with a disability encompassed in the 
sub-goal. In addition, the adoption of the sub-goal 
option would necessitate modification to the data 
collection analysis in proposed section 60– 
741.44(k) to provide for the collection and 
computation of data related to ‘‘targeted 
disabilities.’’ 

OFCCP recognizes that including a 
discouraged worker component in the 
establishment of a proposed goal is a 
new approach. We therefore invite 
public comment on the methodology 
used to calculate the discouraged 
worker effect, and on the application of 
the discouraged worker effect in the 
goal-setting context. 

OFCCP believes that a single-goal 
approach will serve the equal 
opportunity and affirmative action 
objectives of the Rehabilitation Act and 
this part better than the supply and 
service approach of EO 11246. It will 
allow contractors to use their existing 
job groups and not require the use of 
multiple geographic availability 
comparisons as would the supply and 
service goals approach. OFCCP invites 
public comment on the impact of this 
proposal on contractors. In particular, 
we invite small businesses with current 
federal prime contracts or subcontracts, 
or those interested in future prime or 
subcontract work with the federal 
government, to identify any impacts 
unique to small businesses and to 
propose potential alternatives to 
alleviate the difficulties identified. 

Section-by-Section Analysis 
Paragraph (a) of the proposed rule 

states that the utilization goal for 
employment of individuals with 
disabilities is 7% for each job group in 
the contractor’s workforce. 

Proposed paragraph (b) states that the 
purpose of this section is to establish a 
benchmark against which contractors 
can measure the representation of 
individuals with disabilities within 
each of their job groups. The goal serves 
as an equal opportunity objective that 
should be attainable by complying with 
all of the affirmative action 
requirements of part 60–741. 

Proposed paragraph (c) provides that 
the Director of OFCCP will periodically 
review and update, as appropriate, the 
utilization goal established in proposed 
paragraph (a) of this section. 

Proposed paragraph (d) sets out the 
steps that the contractor must use to 
determine whether it has met the 
utilization goal. Proposed paragraph 
(d)(1) states that the purpose of a 
utilization analysis is to evaluate the 
representation of individuals with 
disabilities in each job group within a 
contractor’s workforce and compare the 
rate against the utilization goal set forth 
in § 60–741.46(a). 

Proposed paragraph (d)(2) clarifies 
that in evaluating the representation of 
individuals with disabilities in its 
workforce, the contractor must use the 
same job groups it established pursuant 
to EO 11246, either as prescribed in 41 

CFR 60–2.12, or in accordance with 41 
CFR part 60–4. OFCCP considered 
permitting contractors to compare the 
individuals with disabilities in its 
workforce as a whole with the proposed 
7% goal. We decided against this 
approach because of its potential for 
masking discrimination and segregation. 
For example, a contractor that has 
segregated all of its employees with 
disabilities into one or two low-paying 
jobs might be able to conceal this 
discrimination and satisfy the 7% goal 
if only a single whole-workforce 
comparison were required by this 
section. Nevertheless, as we are mindful 
of the burden required of contractors in 
making the job group-by-job group 
comparisons required in this proposed 
paragraph, we are mandating the use of 
the EO 11246 job groups for this 
purpose, by eliminating the need for any 
geographic assessment, and by 
providing the single goal to which each 
job group will be compared. 

Proposed paragraph (d)(3) requires 
that the contractor evaluate its 
utilization of individuals with 
disabilities in each job group annually. 

When the percentage of employees 
with disabilities in one or more job 
groups is less than the utilization goal 
proposed in paragraph (a) of this 
section, proposed paragraph (e) requires 
that the contractor must develop and 
execute ‘‘action-oriented programs’’ 
designed to correct any identified 
problems and attain the established 
goal. Such programs may include 
additional efforts from among those 
listed in §§ 60–741.44(f)(1) and (f)(2) 
and/or any other appropriate actions. 

Paragraph (f) of the proposed rule 
clarifies that a contractor’s 
determination that it has not attained 
the utilization goal in one or more job 
groups does not constitute either a 
finding or admission of discrimination 
in violation of this part. It is also 
important to point out that such a 
determination, whether by OFCCP or 
the contractor, will not impede or 
prevent OFCCP from finding that one or 
more unlawful discriminatory practices 
caused the contractor’s failure to meet 
the utilization goal. In such a 
circumstance, OFCCP will take 
appropriate enforcement measures. 

Lastly, proposed paragraph (g) states 
that the goal proposed in this section 
shall not be used as a quota or ceiling 
that limits or restricts the employment ng 
sout the 

http://www.opm.gov/forms/pdf_fill/sf256.pdf
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and (f)(3), for the reasons set forth in the 
discussion of § 60–741.2. 

Section 60–741.62 Conciliation 
Agreements 

This section describes OFCCP’s use of 
conciliation agreements as a means to 
correct violations and/or deficiencies by 
contractors. The proposed rule 
renumbers the current rule as paragraph 
(a) and adds a new paragraph (b) to 
§ 60–741.62. Proposed paragraph (b) 
specifically permits the establishment of 
benchmarks in conciliation agreements 
as one possible form of remedial action. 
Benchmarks may be established for 
outreach, recruitment, hiring, or other 
employment activities of the contractor, 
as appropriate, and will provide a 
quantifiable method for measuring the 
contractor’s progress toward correcting 
identified violations and/or 
deficiencies. 

Section 60–741.64 Show Cause Notice 

This section describes how OFCCP 
notifies a contractor when OFCCP 
believes the contractor has violated 
section 503 or its regulations. The 
proposed rule replaces the term 
‘‘Deputy Assistant Secretary’’ in this 
section with the term ‘‘Director,’’ for the 
reasons set forth in the discussion of 
§ 60–741.2. 

Section 60–741.65 Enforcement 
Proceedings 

This section describes the procedures 
for formal enforcement proceedings 
against a contractor in the event OFCCP 
finds a violation of section 503 or its 
regulations that has not been corrected. 
The proposed rule replaces the term 
‘‘Deputy Assistant Secretary’’ in 
paragraph (a)(2) of this section with the 
term ‘‘Director,’’ for the reasons set forth 
in the discussion of § 60–741.2. In 
paragraph (b)(2), the proposed rule 
replaces the term ‘‘Associate Solicitor 
for Civil Rights’’ with ‘‘Associate 
Solicitor for Civil Rights and Labor- 
Management’’ to reflect the 
reorganization of the Office of the 
Solicitor. 

Section 60–741.66 Sanctions and 
Penalties 

This section discusses the types of 
sanctions and penalties that may be 
assessed against a contractor if it is 
found to have violated the act or this 
part. The proposed rule replaces the 
term ‘‘Deputy Assistant Secretary’’ in 
paragraph (a) of this section with the 
term ‘‘Director,’’ for the reasons set forth 
in the discussion of § 60–741.2. 

Section 60–741.67 Notification of 
Agencies 

This section provides that agency 
heads will be notified if any contractors 
are debarred. The proposed rule 
replaces the term ‘‘Deputy Assistant 
Secretary’’ in this section with the term 
‘‘Director,’’ for the reasons set forth in 
the discussion of § 60–741.2. 

Section 60–741.68 Reinstatement of 
Ineligible Contractors 

This section outlines the process by 
which a contractor that has been 
debarred may apply for reinstatement. 
The proposed rule adds a sentence at 
the end of paragraph (a) to clarify that 
the Director shall issue a written 
decision on a contractor’s request for 
reinstatement. The proposed rule also 
replaces the term ‘‘Deputy Assistant 
Secretary’’ in paragraphs (a) and (b) of 
this section with the term ‘‘Director,’’ 
for the reasons set forth in the 
discussion of § 60–741.2. The term 
‘‘Associate Solicitor for Civil Rights’’ in 
proposed paragraph (b) of this section is 
replaced with ‘‘Associate Solicitor for 
Civil Rights and Labor-Management’’ to 
reflect the reorganization of the Office of 
the Solicitor. 

Section 60–741.69 Intimidation and 
Interference 

This section forbids the contractor 
from retaliating against individuals who 
have engaged in or may engage in 
certain specified protected activities, 
and describes the contractor’s 
affirmative obligations in preventing 
retaliation. The proposed rule replaces 
the term ‘‘Deputy Assistant Secretary’’ 
in paragraph (b) of this section with the 
term ‘‘Director,’’ for the reasons set forth 
in the discussion of § 60–741.2. In 
proposed paragraphs (a)(2) and (a)(3) the 
term ‘‘disabled persons’’ is replaced 
with the term ‘‘individuals with 
disabilities’’ to reflect the terminology 
used elsewhere in this part. 

Subpart E—Ancillary Matters 

Section 60–741.80 Recordkeeping 

This section describes the 
recordkeeping requirements that apply 
to the contractor under section 503, and 
the consequences for the failure to 
preserve records in accordance with 
these requirements. The proposed 
regulation adds a sentence at the end of 
paragraph (a) of this section clarifying 
that the newly proposed recordkeeping 
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20 A single firm, business or ‘‘entity’’ may have 
multiple establishments or facilities. Thus, the 
number of contractor establishments or facilities is 
significantly greater than the number of parent 
contractor firms, or companies. Unless otherwise 
noted, the NPRM uses the term ‘‘contractor’’ to refer 
to establishments. 

Second, many of the proposed 
changes ensure that the contractor 
understands and effectively 
communicates its affirmative action 
obligations to its workforce and the 
other entities with which it does 
business. While bringing job-seeking 
individuals with disabilities and 
employers together is an important first 
step, it is equally important that the 
contractors, their employees, and 
applicants with disabilities understand 
the protections and benefits of section 
503. Accordingly, the proposed rule 
seeks to promote this clear 
communication in several ways, 
including: 

• Requiring dissemination of the 
contractor’s affirmative action policy in 
its internal policy manual and 
discussing the policy at employee 
orientation and training programs. 
These steps will facilitate a greater 
understanding of the purpose of the 
affirmative action policies among the 
contractor’s employees, and will 
enhance the visibility and importance of 
affirmative action to the recruitment, 
hiring, and advancement of individuals 
with disabilities; 

• Providing notices of rights under 
section 503 in accessible formats for 
those working offsite (i.e., 
electronically-accessible postings) as 
well as those with visual impairments, 
so that all parties understand their 
respective rights and obligations under 
the law; 

• Requiring contractors to review 
their personnel processes on an annual 
basis, and to document personnel 
actions taken with regard to individuals 
with disabilities to provide greater 
transparency between the contractor, its 
applicants/employees, and OFCCP as to 
the reasons for the contractor’s 
personnel actions; 

• Requiring the contractor to meet 
with and/or otherwise send notification 
of its AAP obligations to third parties 
with which it does business, such as 
union officials and subcontractors. 

Third, the proposed rule provides 
increased mechanisms by which the 
contractor can assess its affirmative 
action efforts. Until now, contractors 
had few objective measures they could 
use to determine how the time and 
money they were spending on AAP 
compliance could be used most 
effectively. To that end, the proposed 
rule requires contractors to collect data 
by which contractors may more 
accurately assess their efforts. This 
includes collecting data on referrals and 
applicants so contractors know how 
many individuals with disabilities they 
are reaching. Contractors will be able to 
use this information to objectively 

measure their recruitment efforts and 
determine which ones are most fruitful 
in attracting qualified disabled 
candidates. 

Finally, the proposed rule’s changes 
to the manner in which OFCCP 
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21 Holzer, H. and Neumark, D., ‘‘Assessing 
Affirmative Action,’’ Journal of Economic 
Literature, Vol. XXXVII (2000). 

22 World Institute on Disability, http:// 
www.wid.org/about-wid. 

23 The EEO–1data base separately identifies 
contractor entities and the facilities that comprise 
them. The FPDS–NG data base, by contrast, 
identifies contractor facilities, but does not identify 
the larger entities of which they are a part. 

24 This figure includes 6,049,655 employer firms 
and 21,351,320 non-employer firms. 

25 20490 is .075% of 27.4 million and .34% of 
6,049,655. 

26 Since federal contracts are not limited to 
specific industries, it is appropriate to assess the 
impact of this proposed rule on small entities 
nationwide. 

contribute to job market efficiencies and 
other efficiency gains. Employers 
subject to policies that improve human 
resource functions tend to provide more 
training and contribute to a more 
qualified workforce.21 A policy that 
utilizes an outreach program resulting 
in more recruits raises the competition 
for job openings and thus raises 
efficiency by employing the highest 
qualified individuals. The proposed rule 
would reduce barriers to equal 
employment opportunity for individuals 
with disabilities and alleviate the 
inefficiencies in the job market that 
these barriers create. Moreover, as more 
individuals with disabilities are hired, 
employers naturally create mentors and 
expand networking opportunities for 
such individuals. Mentors are essential 
not only for recruiting purposes but also 
as a retention strategy, because they 
provide a support mechanism for new 
hires. Retention is a direct benefit to 
employers because employers will not 
lose their initial investment in 
recruiting and training individuals with 
disabilities. Without improved 
affirmative action policies, individuals 
with disabilities may have fewer job 
opportunities. Because individuals with 
disabilities are almost three times more 
likely to live in poverty than other 
groups,22 improving employment 
opportunities will only help such 
individuals move out of poverty or 
working poor status. OFCCP invites 
comments from stakeholders on the 
cost/benefit analysis included in this 
section. 

Regulatory Flexibility Act and 
Executive Order 13272 (Consideration 
of Small Entities) 

The Regulatory Flexibility Act of 1980 
(RFA), 5 U.S.C. 601 et seq., requires 
agencies promulgating proposed rules to 
consider the impact they are likely to 
have on small entities. More 
specifically, the RFA requires agencies 
to ‘‘review rules to assess and take 
appropriate account of the potential 
impact on small businesses, small 
governmental jurisdictions, and small 
organizations.’’ If a proposed rule is 
expected to have a ‘‘significant 
economic impact on a substantial 
number of small entities,’’ the agency 
must prepare an initial regulatory 
flexibility analysis (IRFA). However, if a 
proposed rule is not expected to have a 
significant economic impact on a 
substantial number of small entities, the 

agency may so certify, and need not 
perform an IRFA. 

Based on the analysis below, in which 
OFCCP has estimated the impact on 
small entities that are covered 
contractors of complying with the 
requirements contained in this proposed 
rule, OFCCP certifies that this proposed 
rule will not have a significant 
economic impact on a substantial 
number of small entities. OFCCP invites 
comments on its analysis, and requests 
that commenters provide any relevant 
additional data they may have. 

In making this certification, OFCCP 
first determined the approximate 
number of small entities that have 
covered federal contracts and whether 
this is a substantial number of such 
entities. OFCCP’s review of the FY 2009 
EEO–1 data revealed that 20,490 small 
entities (not establishments) with 
between 50 and 500 employees had 
federal contracts subject to the 
obligations of the proposed regulation.23 
The most recent data provided by the 
Small Business Administration Office of 
Advocacy reports that there are 27.4 
million small entities in the United 
States.24 See Firm Size Data at 
www.sba.gov/advo/research/ 
data.html#us. The proposed rule will 
therefore impact less than 1% 25 of small 
entities nationwide.26 Although the 
RFA does not specifically define 
‘‘substantial number,’’ OFCCP has 
determined that an impact on less that 
1% of small entities does not constitute 
a substantial number. See A Guide for 
Government Agencies: How To Comply 
With the Regulatory Flexibility Act, 
Office of Advocacy, U.S. Small Business 
Administration at 20 (‘‘The 
interpretation of the term ‘‘substantial 
number’’ is not likely to be five small 
firms in an industry with more than 
1,000 firms.’’). 

Having determined that a substantial 
number of small entities will not be 
impacted by the proposed rule, we need 
not assess whether the impact on those 
small entities affected would be 
economically significant. Nevertheless, 
we also conclude that the $331 
approximate cost of this rule per 
contractor establishment is not likely to 
have a significant economic impact on 

the small entities subject to the 
proposed rule. 

We note, too, the significant benefits 
of the proposed rule to both individuals 
with disabilities and federal contractors. 
These benefits are discussed extensively 
in the Section-by-Section Analysis 
section of this NPRM and in the 
discussion of this proposal’s conformity 
with Executive Order 12866. Generally, 
the proposed rule will benefit 
individuals with disabilities and the 
contractor by providing effective 
mechanisms, such as mandatory job 
listing requirements and linkage 
agreements with disability-related 
organizations that facilitate the ability of 
contractors to connect with qualified 
applicants with disabilities, who, with a 
workforce participation rate of just 
21.8%, represent a largely untapped 
potential labor source. Tapping into this 
underutilized pool can help stabilize an 
aging and shrinking workforce, thereby 
maintaining (or even increasing) 
productivity. Increasing employment 
opportunities for individuals with 
disabilities will also likely result in a 
decrease in the number of individuals 
receiving Social Security Disability 
Insurance (SSDI) benefits and disability 
payments through contractor-sponsored 
insurance plans, as individuals with 
disabilities join the workforce and 
discontinue such payments. This will 
increase the incomes of these newly 
worko conc.ividuals with disabilities and the (we also cohichionpping into tors Tw 7.00T*
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respond to a collection of information 
unless it displays a currently valid OMB 
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written documentation is required as the 
employee need only check a box on a form 
already provided. 

b .42(e)—Contractor must maintain self- 
identification data. The contractor was 
required to maintain some self-identification 
data prior to this proposed regulation. 
Reviewing the entire data collection process 
required under .42, we estimate that simply 
maintaining the completed self-identification 
forms, whether collected under (a), (b), or (c) 
of this section, will take 1 minute per 
contractor, or 171,275 minutes/60 = 2,855 
total Federal contractor hours. No additional 
contractor burden has been calculated for 
processing/analyzing the self-identification 
results as the only requirement under this 
paragraph is that the contractor maintains the 
data to provide to OFCCP upon request. Any 
burden imposed by the actual use/analysis of 
the data would be covered under the 
appropriate analysis sections such as .44(h) 
(Audit and Reporting System) and/or .44(k) 
(Data Collection Analysis). 

• 60–741.44 

b .44(a) Policy statement. Contractor must 
provide Braille, large print, or other versions 
of AA policy statement so that visually 
impaired persons may read the policy 
themselves. OFCCP used Bureau of Labor 
Statistics (BLS) Data, the ‘‘Employment status 
of the civilian population by sex, age, and 
disability status, not seasonally adjusted’’ for 
November 2010. This data shows 5,784,000 
individuals with disabilities in the civilian 
labor force out of a total of 147,914,000. 
Since approximately 22% of the U.S. 
workforce works for a federal contractor, 
OFCCP estimates that 22% of 5,784,000 or 
1,272,480 disabled individuals works for a 
federal contractor. Data on visually impaired 
employed individuals is not separated out 
from the total of employed individuals with 
disabilities, therefore, OFCCP estimates 10% 
of disabled individuals are visually impaired, 
for an estimated total of 127,248 visually 
impaired individuals working for federal 
contractors. This total would include 
disabled veterans who should not be counted 
twice. OFCCP previously estimated that there 
are 6,200 visually impaired disabled veterans 
in its Notice of Proposed Rulemaking 
(NPRM) revising the regulations 
implementing the Vietnam Era Veterans’ 
Readjustment Assistance Act, published in 
76 FR 23358 (April 26, 2011). The 
calculations were as follows: 
The FY 2008 VETS–100 report identified 
62,000 Special Disabled Veterans (SDVs). Not 
all SDVs will normally request an 
accommodation, therefore the estimate is 
10% of the SDVs may request an 
accommodation due to visual impairment. 

Therefore, 127,248 ¥ 6200 = 121,048. 
OFCCP estimates that it takes 5 minutes for 
the contractor to receive the accommodation 
request and 5 minutes for recordkeeping and 
providing this document in an alternative 
format, for a total of 10 minutes. Therefore, 
10 minutes × 121,048 = 1,210,480 minutes/ 
60 minutes = 20,175 total Federal contractor 
hours complying with this paragraph. 

b .44(b) Review of personnel processes. 
Contractor must review personnel processes 
annually, and is required to go through a 

specific analysis for doing so which would 
include: (1) identifying the vacancies and 
training programs for which applicants and 
employees with disabilities were considered; 
(2) providing a statement of reasons 
explaining the circumstances for rejecting 
individuals with disabilities for vacancies 
and training programs and a description of 
considered accommodations; and (3) 
describing the nature and type of 
accommodations for individuals with 
disabilities who were selected for hire, 
promotion, or training programs. 

■ The contractor needs to identify 
vacancies as part of the review. OFCCP 
counted these hours in its Notice of Proposed 
Rulemaking (NPRM) revising the regulations 
implementing the Vietnam Era Veterans’ 
Readjustment Assistance Act, published in 
76 FR 23358 (April 26, 2011). A contractor 
would expend no additional hours under this 
NPRM, as the identified vacancies for both 
section 4212 and section 503 would be 
identical. Therefore, no additional contractor 
burden exists for this paragraph. 

■ The contractor needs to identify 
training programs for individuals with 
disabilities applicants and employees. 
OFCCP counted these hours in its Notice of 
Proposed Rulemaking (NPRM) revising the 
regulations implementing the Vietnam Era 
Veterans’ Readjustment Assistance Act, 
published in 76 FR 23358 (April 26, 2011). 
A contractor would expend no additional 
hours under this NPRM, as the identified 
training programs for both section 4212 and 
section 503 would be identical. Therefore, no 
additional contractor burden exists for this 
paragraph. 

■ For providing a statement of reasons 
explaining the circumstances for rejecting 
individuals with disabilities for vacancies 
and training programs and a description of 
considered accommodations, OFCCP 
estimates 30 minutes per contractor per year, 
or 30 × 171,275/60 = 85,638 total Federal 
contractor hours. 

■ For describing the nature and type of 
accommodations for individuals with 
disabilities who were selected for hire, 
promotion, or training programs. OFCCP 
used Bureau of Labor Statistics (BLS) Data, 
the ‘‘Employment status of the civilian 
population by sex, age, and disability status, 
not seasonally adjusted’’ for November 2010. 
This data shows 5,784,000 individuals with 
disabilities in the civilian labor force out of 
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Resources section of the National Resource 
Directory (NRD), or any future service that 
replaces or complements it, other than the 
agencies listed above. 

Therefore, each contractor must enter into 
3 linkage agreements. Linkage Agreement 
means an agreement describing the 
connection between the contractor and 
appropriate recruitment and/or training 
sources. To assist contractors, OFCCP will 
provide a sample linkage agreement on its 
Web page. 

The contractor has a variety of ways to 
establish section 503 linkage agreements. The 
contractor can receive nationwide assistance 
from OFCCP Compliance Officers (COs) to 
help it establish the 3 linkage agreements. 
Secondly, during the normal course of an 
OFCCP compliance review, the CO will 
contact all appropriate linkage resources to 
obtain specific information on availability of 
applicants and potential trainees for 
positions in the contractor’s labor force. If 
possible, the CO will arrange a meeting 
between the recruitment/referral resources 
and the contractor. 

Where a resource indicates that it can 
provide applicants or trainees, the CO will 
include the contractor’s commitment to 
utilize the linkage source along with other 
actions in the Letter of Commitment or in the 
Conciliation Agreement. 

OFCCP estimates that 30% of the 
contractors, or 51,383, will accept OFCCP 
assistance to help set up their linkage 
agreements and it will take these contractors 
on average 1.5 hours to establish one new 
linkage agreement. For the remaining 119,892 
contractors, OFCCP estimates that 
establishing a new linkage agreement will 
take an average of 5.5 hours. Beyond the first 
year after this rule becomes effective, it is 
estimated the contractor will set up one new 
agreement a year. It is estimated that 
maintaining a single, ongoing linkage 
agreement will take an average of 15 minutes 
for all 171,275 contractors. 

For those contractors setting up linkage 
agreements on their own, OFCCP estimates 
that on average, a contractor will establish 
one new agreement and maintain two 
ongoing agreements in a given year, which 
would be 5.5 hours + .25 hours + .25 hours 
= 6 hours. If the contractor establishes 
linkage agreements with OFCCP’s assistance, 
we estimate an annual average of 1.5 hours 
per contractor to establish a new linkage 
agreement and .25 hours to maintain each of 
the two ongoing linkage agreements, which 
would be 1.5 hours + .25 hours + .25 hours 
= 2 hours. Therefore, 6 hours × 
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The number of hires shall include all 
employees as defined in § 60–741.2. 

The calculations for #4, 5, 6, and 9 are 
already included in the Executive Order 
11246 AAP. Therefore, there is no additional 
burden for #4, 5, 6, and 9. 

The remaining calculations, for #1, 2, 3, 7, 
8, and 10, OFCCP estimates at 10 minutes 
each per contractor, or 60 minutes 
recordkeeping time per contractor. Therefore, 
the total burden would be 60 minutes × 
171,275/60 = 171,275 total Federal contractor 
hours. 

• 60–741.45 

b .45(a) Development and 
implementation. Contractor must develop 
and implement procedures for processing 
reasonable accommodation requests. 

OFCCP estimates that much of the 
documentation will be included in the 
development and implementation of these 
procedures. OFCCP estimates an additional 
30 minutes recordkeeping time per 
contractor, which means 30 minutes × 
171,275 = 5,138,250 minutes/60 = 85,638 
total Federal contractor hours. The burden 
and cost of the actual development and 
implementation does not fall under the PRA, 
and is instead set forth in the sections on 
Executive Order 12866 and the Regulatory 
Flexibility Act. 1 

b .45(b) Designation of responsibility. 
Contractor must designate responsible 
official for implementing reasonable 
accommodation procedures. 

That official should already be in place for 
current contractors. For 1% first time 
contractors, 171,275 × 1% = 1,713 
contractors, OFCCP estimates 5 minutes per 
contractor, or 1,713 × 5 minutes = 8,565 
minutes/60 = 143 total Federal contractor 
hours. 

b .45(c) Dissemination of procedures. 
Contractor must disseminate its reasonable 
accommodation procedures to employees, 
including off-site employees, and applicants. 

OFCCP estimates that it would take the 
contractor 15 minutes to post the procedures 
on its Web site in an accessible format. 
Therefore, 15 minutes per contractor × 
171,275/60 minutes = 42,819 total Federal 
contractor hours. 

b .45(d) Required Elements. A contractor’s 
reasonable accommodation procedures must 
include specific required elements, including 
official contact information, processing 
requests for employees and applicants, 
timeframes, and a description of these 
processes. These burden hours are already 
included in .45(a) Development and 
Implementation. 

b .45(e) Training. A contractor must train 
its managers and supervisors on reasonable 
accommodation. 

OFCCP estimates that much of the 
documentation will be included in the 
training preparation time. OFCCP estimates 
an additional 5 minutes recordkeeping time 
per contractor, which means 5 minutes × 
171,275 = 856,375 minutes/60 = 14,273 total 
Federal contractor hours. The burden and 
cost of the actual training preparation and 
conducting the training does not fall under 
the PRA, and is instead set forth in the 
sections on Executive Order 12866. 

• 60–741.46 

b Contractor must set a utilization goal of 
7%. 

Minimum Goal. OFCCP has established a 
utilization goal of 7% as a benchmark against 
which the contractor must measure the 
representation of individuals with 
disabilities within each job group in its 
workforce. 

Since the goal is provided by OFCCP, 
OFCCP estimates 5 minutes recordkeeping 
time per contractor to document the goal 
requirement, which means 5 minutes × 
171,275/60 = 14,273 total Federal contractor 
hours. 

Comparing incumbency to the goal: The 
contractor shall compare the percentage of its 
incumbent employees who are individuals 
with disabilities with the goal in paragraph 
(a) of this section on an annual basis. When 
making this comparison the contractor shall: 

(1) Use the job groups it established 
pursuant to 41 CFR 60–2.12 or part 60–4. 
Supply and service contractors under OMB 
Information Collection Request OMB Control 
No. 1250–0003 (Recordkeeping and 
Reporting Requirements—Supply and 
Service) have already established job groups 
so there are no additional hours associated 
with developing job groups. 

(2) Separately state the percentage of 
individuals with disabilities it employs in 
each job group. This rule requires contractors 
to invite all applicants to self-identify as 
individuals with disabilities prior to 
employment (.42(a) and (b)). The burden for 
self-identification is listed at (.42(a) and (b)). 
Therefore contractors will know whether 
their applicants are individuals with 
disabilities. In addition, contractors must 
annually survey its employees so that any 
employee may self-identify as an individual 
with a disability. The burden hours for the 
survey are at (.42(c)). However, burden hours 
must be assigned to identifying the 
percentage of individuals within each job 
group. 

• As this is a new requirement, OFCCP 
estimates that it will take 60 minutes for 
contractors to determine whether they have 
met the goal the first year, and 30 minutes 
for all subsequent years. Therefore, 60 × 
171,275 Federal contractors/60 minutes = 
171,275 hours.; 30 × 171,275/60 = 85,638 
hours. 

This task is informed by the results of 
several other proposed requirements, 
including the review of the effectiveness of 
contractors’ outreach and recruitment efforts 
required by section 60–741.44(f)(3) and the 
review of physical and mental job 
qualifications required by section 60– 
741.44(c). The burden and costs associated 
with these requirements are listed and 
discussed separately. 

Action-oriented programs. When the 
percentage of individuals with disabilities in 
one or more job groups is less than the goal 
established in paragraph (a) of this section, 
the contractor must develop and execute 
action-oriented programs designed to correct 
any identified problems areas. Entering 
linkage agreements with recruitment sources 
is considered action-oriented programs. This 
NPRM already requires contractors to enter 
into 3 linkage agreements, in order to 

increase the number of individuals with 
disabilities within their workforce. Burden 
hours have already been given for these 
programs under section (.44(f)(1)) and will 
not be duplicated for this action. 

• 60–741.60 

b .60(a)(3)—Contractor must provide 
documents to OFCCP on-site or off-site at 
OFCCP’s request, not at the contractor’s 
option. 

These hours not included in burden as 
they are excepted under 5 CFR 1320.4(a)(2) 
(‘‘an administrative action, investigation, or 
audit involving an agency against specific 
individuals or entities’’). 

b .60(c)—New procedure for pre-award 
compliance evaluations. 

These hours not included in burden as 
they are excepted under 5 CFR 1320.4(a)(2) 
(‘‘an administrative action, investigation, or 
audit involving an agency against specific 
individuals or entities’’). 

• 60–741.80 

b See new 5 year recordkeeping 
requirements in sections 741.44(f)(4) and 
741.44(k). 

No additional burden hours as they are 
included in the individual calculations 
above. 

• 60–741.81 

b Contractor must provide off-site access 
to documents if requested by OFCCP. Such 
records are never requested except during the 
course of a specific investigation of a 
particular contractor. 

Consequently, these hours are not included 
in burden as they are excepted under 5 CFR 
1320.4(a)(2) (‘‘an administrative action, 
investigation, or audit involving an agency 
against specific individuals or entities’’). 

b Contractor must specify to OFCCP all 
formats in which its records are available. 

These hours not included in burden as 
they are excepted under 5 CFR 1320.4(a)(2) 
(‘‘an administrative action, investigation, or 
audit involving an agency against specific 
individuals or entities’’). 

The Department has submitted a copy of 
the information collections associated with 
this proposed rule to the Office of 
Management and Budget (OMB) in 
accordance with 44 U.S.C. 3507(d) for review 
and approval. In addition to filing comments 
with OFCCP, interested persons may submit 
comments about the information collections, 
including suggestions for reducing their 
burden, to the Office of Information and 
Regulatory Affairs, OMB, New Executive 
Office Building, 725 17th Street NW., Room 
10235, Washington, DC 20503. Attention: 
Desk Officer for DOL/OFCCP. To ensure 
proper consideration comments to OMB 
should reference ICR reference number: 
[insert the number from ROCIS when OFCCP 
creates the package]. Upon receiving OMB 
approval of the new information, the 
Department will submit non-substantive 
change requests to OMB Control Numbers 
1250–0001 and 1250–0003 in order to 
remove regulatory citations for any 
information collected purely under the new 
collection. 
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TABLE 1—REPORTING, RECORDKEEPING, AND THIRD PARTY DISCLOSURE BURDEN 

Burden description 
Section of 
proposed 
regulation 

One-time 
burden hours per 

contractor 

Recurring burden hours 
per contractor 

Recurring burden hours 
per element 

Contractor must provide Braille, large print, or 
other versions of poster so that visually im-
paired may read the notice themselves (¶ 4 of 
EO Clause).

60–741.5 ...................................... ...................................... 10 minutes per accom-
modation request. 
Total Hours 20,175. 

Contractor must state in all solicitations and ad-
vertisements that it is an EEO employer of in-
dividuals with disabilities (¶ 7 of EO Clause). 
[Note: Burden is based on one-time action of 
adding ‘‘individuals with disabilities’’ to list of 
protected groups].

60–741.5 5 minutes per con-
tractor. Total third 
party disclosure bur-
den hours 14,273.

Contractor must cite to EEO clause in Federal 
contracts using specific text provided by 
OFCCP (.5(d)) [Note: Burden is based on 
one-time action of downloading & saving text 
provided by OFCCP].

60–741.5 5 minutes per con-
tractor. Total third 
party disclosure bur-
den hours 14,273.

Contractor must invite all applicants to self-iden-
tify as individuals with disabilities prior to and 
subsequent to offer of employment (.42(a) and 
(b)). [Note: Burden is based on one-time cost 
of downloading OFCCP-prescribed mandatory 
invitation language].

60–741.42 5 minutes per con-
tractor. Total Hours 
14,273.
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TABLE 1—REPORTING, RECORDKEEPING, AND THIRD PARTY DISCLOSURE BURDEN—Continued 

Burden description 
Section of 
proposed 
regulation 

One-time 
burden hours per 

contractor 

Recurring burden hours 
per contractor 

Recurring burden hours 
per element 

Contractor must make several quantitative tab-
ulations and comparisons using referral data, 
applicant data, hiring data, and the number of 
job openings; and must maintain these 
records (.44(k)).

60–741.44 ...................................... 60 minutes per con-
tractor. Total Hours 
171,275.

Contractor is required to develop and implement 
reasonable accommodation procedures 
(.45(a)).

60–741.45 ...................................... 30 minutes per con-
tractor. Total hours 
85,638.

Contractor must identify responsible official for 
reasonable accommodation procedures 
(.45(b)).

60–741.45 5 minutes per first time 
contractor. Total 
Hours 143.

Contractor must disseminate reasonable accom-
modation procedures (.45(c).

60–741.45 15 minutes per con-
tractor. Total Hours 
42,819.

Contractor must train managers and supervisors 
(.45(e)).

60–741.45 ...................................... 5 minutes per con-
tractor. Total Hours 
14,273.

Contractor must set hiring goals (.46) ................. 60–741.46 5 minutes per con-
tractor (initial docu-
mentation). Subtotal 
Hours 14,273.

60 minutes per con-
tractor (first year 
analysis). Subtotal 
hours 171,275.

30 minutes per con-
tractor (analysis). 
Subtotal hours 
85,638, Total hours 
271,186.

Total Recordkeeping burden hours .............. 1,425,145 

Total Reporting burden hours.

Total Third Party burden hours .................... 53,352 

Total all hours ............................................... 1,478,497 

The estimated annualized cost to 
respondent contractors is based on 
Bureau of Labor Statistics data in the 
publication ‘‘Employer Costs for 
Employee Compensation’’ (September 
2011), which lists total compensation 

for management, professional, and 
related occupations as $50.07 per hour 
and administrative support as $22.67 
per hour. OFCCP estimates that 52% 
percent of the burden hours will be 
management, professional, and related 

occupations and 48% percent will be 
administrative support. We have 
calculated the total one-time, recurring, 
and overall estimated annualized costs 
as follows: 

One-Time Costs: 
Mgmt. Prof. 285,602 hours × .52 × $50.07 = ............................................................................................................................... $7,436,048 
Adm. Supp. 285,602 hours × .48 × $22.67 = .............................................................................................................................. 3,107,807 
Operations & Maintenance Cost (see discussion below) ............................................................................................................ 0 

Total cost estimate = ............................................................................................................................................................. 10,543,855 

Estimated average cost per establishment is: $10,543,855/171,275 = ....................................................................................... 62 
Recurring Costs: 

Mgmt. Prof. 1,192,895 hours × .52 × $50.07 = ............................................................................................................................ 31,058,691 
Adm. Supp. 1,192,895 hours × .48 × $22.67 = ........................................................................................................................... 12,980,606 
Operations & Maintenance Cost (see discussion below) ............................................................................................................ 1,820,859 

Total annualized cost estimate = .......................................................................................................................................... 45,860,156 

Estimated average cost per establishment is: $ 45,860,156/171,275 = ..................................................................................... 268 
Total Costs: 

Mgmt. Prof. 1,478,497 hours × .52 × $50.07 = ............................................................................................................................ 38,494,739 
Adm. Supp. 1,478,497 hours × .48 × $22.67 = ........................................................................................................................... 16,088,413 
Operations & Maintenance Cost (see discussion below) ............................................................................................................ 1,820,859 

Total annualized cost estimate = .......................................................................................................................................... 56,404,011 

Estimated average cost per establishment is: $56,404,011/171,275 = ....................................................................................... 329 
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Operations and Maintenance Costs 
OFCCP estimates that the contractor 

will have some operations and 
maintenance costs in addition to the 
time burden calculated above associated 
with this collection. 

60–741.5 
Contractor must provide the EO 

poster for review by employees and 
applicants, including in alternative 
formats upon request such as Braille, 
large print, or other versions so that 
visually impaired individuals may read 
the notice themselves (¶ 4 of EO Clause). 
OFCCP does not expect the contractor to 
incur any cost for this element as the 
poster may be acquired from OFCCP or, 
in alternative formats from EEOC. 

60–741.42 
OFCCP estimates that the contractor 

will have some operations and 
maintenance cost associated with the 
invitation to self-identify. The 
contractors must invite all applicants 
with the pre- and post-offer invitation, 
and must also survey its employees 
annually with an invitation to self- 
identify. Given the increasingly 

widespread use of electronic 
applications, any contractor that uses 
such applications would not incur copy 
costs. However, to account for 
contractors who may still choose to use 
paper versions, we are including 
printing and/or copying costs. 
Therefore, we estimate 1 page for the 
pre- and post-offer invitations printed 
for 60 applicants per year, and 1 page 
for the employee survey invitation 
printed for 60 employees per year. We 
also estimate an average copying cost of 
.08 cents per page. The estimated total 
cost to contractors will be: pre- and 
post-offer—171,275 × 1 × 60 × $.08 = 
$822,120; survey—171,275 × 1 × 60 × 
$.08 = $822,120; total cost $822,120 × 2 
= $1,644,240 

60–741.44 
Contractor must provide Braille, large 

print, or other versions of AA policy 
statement so that visually impaired may 
read the notice themselves (.44(a)). 
OFCCP estimates that the contractor 
will have some operations and 
maintenance costs associated with 
providing the AA policy statement. We 
estimate that the cost of an alternative 

format, such as Braille or audio, to be 
$1.00 per contractor. The estimated total 
cost to contractors will be: $1.00 × 
171,275 federal contractor 
establishments = $171,275 

60–741.44 

Contractor must provide its AAP to 
OFCCP during a desk audit. Contractor 
must provide its AAP to OFCCP during 
a desk audit. In light of the increased 
use of electronic formats and the 
proposed requirement, in section 60– 
741.81, that contractors provide records 
to OFCCP in electronic format, where 
available, we estimate that only 30 
percent of contractors will be submitting 
paper copies of their AAPs. Given an 
average copying cost of $.08 per page 
and an average size of an AAP of 
7 pages, the estimated total copying cost 
to contractors will be: 7 pages × $.08 × 
1,501 (5,004 FY 2009 Compliance 
Evaluations—30%) = $841 In addition, 
we estimate an average mailing cost of 
$3.00 per contractor. The total mailing 
cost for contractors will be $3.00 × 1,501 
= $ 4503. The total estimated costs 
would be $841+ $4503 = $5,344 

TABLE 3—OPERATIONS AND MAINTENANCE COSTS 

Contractor must post EO poster for review by employees and applicants (¶ 4 of EO Clause) ..................................... 60–741.5 $0 
Contractor must provide Braille, large print, or other versions of EO poster so that visually impaired individuals may 

read the notice themselves (¶ 4 of EO Clause) ........................................................................................................... 60–741.5 0 
Contractor must invite all applicants and employees to self-identify as an individual with a disability (.42(a)(b)(c)) .... 60–741.42 1,644,240 
Contractor must provide Braille, large print, or other versions of AA policy statement so that visually impaired indi-

viduals may read the notice themselves (.44(a)) ........................................................................................................ 60–741.44 171,275 
Copying and mailing costs of AAPs (.44) ....................................................................................................................... 60–741.44 $5,344 

Total O&M Costs ...................................................................................................................................................... .................... 1,820,859 

These paperwork burden estimates 
are summarized as follows: 

Type of Review: New collection 
(Request for new OMB Control 
Number). 

Agency: Office of Federal Contract 
Compliance Programs, Department of 
Labor. 

Title: Disclosures and Recordkeeping 
Under Affirmative Action and 
Nondiscrimination Obligations of 
Contractors and Subcontractors 
Regarding Individuals With Disabilities 

OMB ICR Reference Number: [Provide 
from ROCIS]. 

Affected Public: Business or other for- 
profit; individuals. 

Estimated Number of Annual 
Responses: 171,275. 

Frequency of Response: On occasion. 
Estimated Total Annual Burden 

Hours: 1,464,224. 
Estimated Total Annual Burden Cost 

(Start-up, capital, operations, and 
maintenance): $1,820,859. 

Small Business Regulatory Enforcement 
Fairness Act of 1996 

This rule is not a major rule as 
defined by Section 804 of the Small 
Business Regulatory Enforcement 
Fairness Act of 1996. This rule will not 
result in an annual effect on the 
economy of $100 million or more; a 
major increase in costs or prices; or 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of the United States-based 
companies to compete with foreign- 
based companies in domestic and 
export markets. 

Unfunded Mandates Reform Act of 
1995 

For purposes of the Unfunded 
Mandates Reform Act of 1995, 2 U.S.C. 
1532, this NPRM does not include any 
Federal mandate that may result in 
excess of $100 million in expenditures 

by state, local, and tribal governments in 
the aggregate or by the private sector. 

Executive Order 13132 (Federalism) 

OFCCP has reviewed this proposed 
rule in accordance with Executive Order 
13132 regarding federalism, and has 
determined that it does not have 
‘‘federalism implications.’’ This 
proposed rule will not ‘‘have substantial 
direct effects on the States, on the 
relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government.’’ 

Executive Order 13084 (Consultation 
and Coordination With Indian Tribal 
Governments) 

This NPRM does not have tribal 
implications under Executive Order 
13175 that would require a tribal 
summary impact statement. The NPRM 
would not have substantial direct effects 
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on one or more Indian tribes, on the 
relationship between the Federal 
government and Indian tribes or on the 
distribution of power and 
responsibilities between the Federal 
government and Indian tribes. 

Executive Order 13045 (Protection of 
Children) 
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1 A contractor’s duty to provide a reasonable 
accommodation with respect to applicants with 
disabilities is not limited to those who ultimately 
demonstrate that they are qualified to perform the 
job in issue. Applicants with disabilities must be 
provided a reasonable accommodation with respect 
to the application process if they are qualified with 
respect to that process (e.g., if they present 
themselves at the correct location and time to fill 
out an application). 

2 Before providing a reasonable accommodation, 
the contractor is strongly encouraged to verify with 
the individual with a disability that the 
accommodation will effectively meet the 
individual’s needs. 

(l) Individual with a disability—See 
definition of ‘‘disability’’ in paragraph 
(g) of this section. 

(m) Linkage agreement means an 
agreement describing the connection 
between contractors and appropriate 
recruitment and/or training sources. A 
linkage agreement is to be used by the 
contractor as a source of potential 
applicants with disabilities, as required 
in § 60–741.44(f). The contractor’s 
representative that signs the linkage 
agreement should be the company 
official responsible for the contractor’s 
affirmative action program and/or has 
hiring authority. 

(nhe connection 



77088 Federal Register / Vol. 76, No. 237 / Friday, December 9, 2011 / Proposed Rules 

(u) Record of such impairment means 
has a history of, or has been 
misclassified as having, a mental or 
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assessment. However, the principles set 
forth in this section are intended to 
provide for generous coverage through a 
framework that is predictable, 
consistent, and workable for all 
individuals and contractors with rights 
and responsibilities under this part. 
Therefore, the individualized 
assessment of some types of 
impairments will, in virtually all cases, 
result in a determination of coverage 
under §§ 60–741.2(g)(1)(i) or (ii). Given 
their inherent nature, these types of 
impairments will, as a factual matter, 
virtually always be found to impose a 
substantial limitation on a major life 
activity. With respect to these types of 
impairments, the necessary 
individualized assessment should be 
particularly simple and straightforward. 

(i) Examples of predictable 
assessments. Applying the principles 
set forth in this section it should easily 
be concluded that the following types of 
impairments will, at a minimum, 
substantially limit the major life 
activities indicated: Deafness 
substantially limits hearing; blindness 
substantially limits seeing; an 
intellectual disability (formerly termed 
mental retardation) substantially limits 
brain function; partially or completely 
missing limbs or mobility impairments 
requiring the use of a wheelchair 
substantially limit musculoskeletal 
function; autism substantially limits 
brain function; cancer substantially 
limits normal cell growth; cerebral palsy 
substantially limits brain function; 
diabetes substantially limits endocrine 
function; epilepsy substantially limits 
neurological function; Human 
Immunodeficiency Virus (HIV) infection 
substantially limits immune function; 
multiple sclerosis (MS) substantially 
limits neurological function; muscular 
dystrophy substantially limits 
neurological function; and major 
depressive disorder, bipolar disorder, 
post-traumatic stress disorder (PTSD), 
obsessive compulsive disorder, and 
schizophrenia substantially limit brain 
function. The types of impairments 
described in this section may also 
substantially limit additional major life 
activities not explicitly listed above. 

(ii) [Reserved] 
(bb) Undue hardship—(1) In general. 

Undue hardship means, with respect to 
the provision of an accommodation, 
significant difficulty or expense 
incurred by the contractor, when 
considered in light of the factors set 
forth in paragraph (bb)(2) of this section. 

(2) Factors to be considered. In 
determining whether an accommodation 
would impose an undue hardship on 
the contractor, factors to be considered 
include: 

(i) The nature and net cost of the 
accommodation needed, taking into 
consideration the availability of tax 
credits and deductions, and/or outside 
funding; 

(ii) The overall financial resources of 
the facility or facilities involved in the 
provision of the reasonable 
accommodation, the number of persons 
employed at such facility, and the effect 
on expenses and resources; 

(iii) The overall financial resources of 
the contractor, the overall size of the 
business of the contractor with respect 
to the number of its employees, and the 
number, type and location of its 
facilities; 

(iv) The type of operation or 
operations of the contractor, including 
the composition, structure and 
functions of the work force of such 
contractor, and the geographic 
separateness and administrative or fiscal 
relationship of the facility or facilities in 
question to the contractor; and 

(v) The impact of the accommodation 
upon the operation of the facility, 
including the impact on the ability of 
other employees to perform their duties 
and the impact on the facility’s ability 
to conduct business. 

(cc) United States, as used herein, 
shall include the several States, the 
District of Columbia, the Virgin Islands, 
the Commonwealth of Puerto Rico, 
Guam, American Samoa, the 
Commonwealth of the Northern Mariana 
Islands, and Wake Island. 

§ 60–741.3 Exceptions to the definitions of 
‘‘disability’’ and ‘‘qualified individual.’’ 

(a) Current illegal use of drugs—(1) In 
general. The terms ‘‘disability’’ and 
‘‘qualified individual’’ do not include 
individuals currently engaging in the 
illegal use of drugs, when the contractor 
acts on the basis of such use. 

(2) ‘‘Drug’’ defined. The term drug 
means a controlled substance, as 
defined in schedules I through V of 
Section 202 of the Controlled 
Substances Act (21 U.S.C. 812). 

(3) ‘‘Illegal use of drugs’’ defined. The 
term illegal use of drugs means the use 
of drugs, the possession or distribution 
of which is unlawful under the 
Controlled Substances Act, as updated 
pursuant to that act. Such term does not 
include the use of a drug taken under 
supervision by a licensed health care 
professional, or other uses authorized by 
the Controlled Substances Act or other 
provisions of Federal law. 

(4) Construction. (i) Nothing in 
paragraph (a)(1) of this section shall be 
construed to exclude from the definition 
of disability or qualified individual an 
individual who: 
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regulations in this part to include such 
a clause, whether or not it is physically 
incorporated in such contract and 
whether or not there is a written 
contract between the agency and the 
contractor. 

(f) Duties of contracting agencies. 
Each contracting agency shall cooperate 
with the Director and the Secretary in 
the performance of their responsibilities 
under the act. Such cooperation shall 
include insuring that the equal 
opportunity clause is included in all 
covered Government contracts and that 
contractors are fully informed of their 
obligations under the act and this part, 
providing the Director with any 
information which comes to the 
agency’s attention that a contractor is 
not in compliance with the act or this 
part, responding to requests for 
information from the Director, and 
taking such actions for noncompliance 
as are set forth in § 60–741.66 as may be 
ordered by the Secretary or the Director. 

Subpart B—Discrimination Prohibited 

§ 60–741.20 Covered employment 
activities. 

The prohibition against 
discrimination in this part applies to the 
following employment activities: 

(a) Recruitment, advertising, and job 
application procedures; 

(b) Hiring, upgrading, promotion, 
award of tenure, demotion, transfer, 
layoff, termination, right of return from 
layoff, and rehiring; 

(c) Rates of pay or any other form of 
compensation and changes in 
compensation; 

(d) Job assignments, job 
classifications, organizational 
structures, position descriptions, lines 
of progression, and seniority lists; 

(e) Leaves of absence, sick leave, or 
any other leave; 

(f) Fringe benefits available by virtue 
of employment, whether or not 
administered by the contractor; 

(g) Selection and financial support for 
training, including apprenticeships, 
professional meetings, conferences and 
other related activities, and selection for 
leaves of absence to pursue training; 

(h) Activities sponsored by the 
contractor including social and 
recreational programs; and 

(i) Any other term, condition, or 
privilege of employment. 

§ 60–741.21 Prohibitions. 

(a) The term discrimination includes, 
but is not limited to, the acts described 
in this section and § 60–741.23. 

(1) Disparate treatment. It is unlawful 
for the contractor to deny an 
employment opportunity or benefit or 

otherwise to discriminate against a 
qualified individual on the basis of 
disability. 

(2) Limiting, segregating and 
classifying. Unless otherwise permitted 
by this part, it is unlawful for the 
contractor to limit, segregate, or classify 
a job applicant or employee in a way 
that adversely affects his or her 
employment opportunities or status on 
the basis of disability. For example, the 
contractor may not segregate employees 
into separate work areas or into separate 
lines of advancement on the basis of 
disability. 

(3) Contractual or other 
arrangements—(i) In general. It is 
unlawful for the contractor to 
participate in a contractual or other 
arrangement or relationship that has the 
effect of subjecting the contractor’s own 
qualified applicant or employee with a 
disability to the discrimination 
prohibited by this part. 

(ii) Contractual or other arrangement 
defined. The phrase contractual or other 
arrangement or relationship includes, 
but is not limited to, a relationship with: 
An employment or referral agency; a 
labor organization, including a 
collective bargaining agreement; an 
organization providing fringe benefits to 
an employee of the contractor; or an 
organization providing training and 
apprenticeship programs. 

(iii) Application. This paragraph (a)(3) 
applies to the contractor, with respect to 
its own applicants or employees, 
whether the contractor offered the 
contract or initiated the relationship, or 
whether the contractor accepted the 
contract or acceded to the relationship. 
The contractor is not liable for the 
actions of the other party or parties to 
the contract which only affect that other 
party’s employees or applicants. 

(4) Standards, criteria or methods of 
administration. It is unlawful for the 
contractor to use standards, criteria, or 
methods of administration, that are not 
job-related and consistent with business 
necessity, and that: 

(i) Have the effect of discriminating 
on the basis of disability; or 

(ii) Perpetuate the discrimination of 
others who are subject to common 
administrative control. 

(5) Relationship or association with 
an individual with a disability. It is 
unlawful for the contractor to exclude or 
deny equal jobs or benefits to, or 
otherwise discriminate against, a 
qualified individual because of the 
known disability of an individual with 
whom the qualified individual is known 
to have a family, business, social, or 
other relationship or association. 

(6) Not making reasonable 
accommodation. (i) It is unlawful for the 

contractor to fail to make reasonable 
accommodation to the known physical 
or mental limitations of an otherwise 
qualified applicant or employee with a 
disability as defined in §§ 60– 
741.2(g)(1)(i) or (ii), unless such 
contractor can demonstrate that the 
accommodation would impose an 
undue hardship on the operation of its 
business. 

(ii) It is unlawful for the contractor to 
deny employment opportunities to an 
otherwise qualified job applicant or 
employee with a disability based on the 
need of such contractor to make 
reasonable accommodation to such an 
individual’s physical or mental 
impairments. 

(iii) A qualified individual with a 
disability is not required to accept an 
accommodation, aid, service, 
opportunity, or benefit which such 
qualified individual chooses not to 
accept. However, if such individual 
rejects a reasonable accommodation, 
aid, service, opportunity or benefit that 
is necessary to enable the individual to 
perform the essential functions of the 
position held or desired, and cannot, as 
a result of that rejection, perform the 
essential functions of the position, the 
individual will not be considered a 
qualified individual with a disability. 

(iv) A contractor is not required to 
provide reasonable accommodation to 
an individual who satisfies only the 
‘‘regarded as having such an 
impairment’’ prong of the definition of 
‘‘disability,’’ as defined in § 60– 
741.2(w)(1). 

(7) Qualification standards, tests and 
other selection criteria—(i) In general. It 
is unlawful for the contractor to use 
qualification standards, employment 
tests, or other selection criteria that 
screen out or tend to screen out an 
individual with a disability or a class of 
individuals with disabilities, on the 
basis of disability, unless the standard, 
test, or other selection criterion, as used 
by the contractor, is shown to be job- 
related for the position in question and 
is consistent with business necessity. 
Selection criteria that concern an 
essential function may not be used to 
exclude an individual with a disability 
if that individual could satisfy the 
criteria with provision of a reasonable 
accommodation. Selection criteria that 
exclude or tend to exclude an 
individual with a disability or a class of 
individuals with disabilities on the 
basis of disability but concern only 
marginal functions of the job would not 
be consistent with business necessity. 
The contractor may not refuse to hire an 
applicant with a disability because the 
applicant’s disability prevents him or 
her from performing marginal functions. 
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(ii) Qualification standards and tests 
related to uncorrected vision. It is 
unlawful for the contractor to use 
qualification standards, employment 
tests, or other selection criteria based on 
an individual’s uncorrected vision 
unless the standard, test, or other 
selection criteria, as used by the 
contractor, is shown to be job-related for 
the position in question and consistent 
with business necessity. An individual 
challenging a contractor’s application of 
a qualification standard, test, or other 
criterion based on uncorrected vision 
need not be an individual with a 
disability, but must be adversely 
affected by the application of the 
standard, test, or other criterion. 

(iii) The Uniform Guidelines on 
Employee Selection Procedures, 41 CFR 
part 60–3, do not apply to the 
Rehabilitation Act and are similarly 
inapplicable to this part. 

(8) Administration of tests. It is 
unlawful for the contractor to fail to 
select and administer tests concerning 
employment in the most effective 
manner to ensure that, when a test is 
administered to a job applicant or 
employee who has a disability that 
impairs sensory, manual, or speaking 
skills, the test results accurately reflect 
the skills, aptitude, or whatever other 
factor of the applicant or employee that 
the test purports to measure, rather than 
reflecting the impaired sensory, manual, 
or speaking skills of such employee or 
applicant, except where such skills are 
the factors that the test purports to 
measure. 

(9) Compensation. In offering 
employment or promotions to 
individuals with disabilities, it is 
unlawful for the contractor to reduce the 
amount of compensation offered 
because of any income based upon a 
disability-related pension or other 
disability-related benefit the applicant 
or employee receives from another 
source. Nor may the contractor reduce 
the amount of compensation offered to 
an individual with a disability because 
ols, aptering 
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disability, the standards shall be related 
to the specific job or jobs for which the 
individual is being considered and 
consistent with business necessity. The 
contractor has the burden to 
demonstrate that it has complied with 
the requirements of paragraph (c)(2) of 
this section. 

(3) The contractor may use as a 
defense to an allegation of a violation of 
paragraph (c)(2) of this section that an 
individual poses a direct threat to the 
health or safety of the individual or 
others in the workplace. (See § 60– 
741.2(e) defining direct threat.) Once the 
contractor believes that a direct threat 
exists, the contractor shall create a 
statement of reasons supporting its 
belief, addressing each of the criteria for 
‘‘direct threat’’ listed in § 60–741.2(e). 
This statement shall be treated as a 
confidential medical record in 
accordance with § 60–741.23(d), and 
shall be retained as an employment 
record subject to the recordkeeping 
requirements of § 60–741.80. 

(d) Reasonable accommodation to 
physical and mental limitations. As is 
provided in § 60–741.21(a)(6), as a 
matter of nondiscrimination, the 
contractor must make reasonable 
accommodation to the known physical 
or mental limitations of an otherwise 
qualified individual with a disability 
unless it can demonstrate that the 
accommodation would impose an 
undue hardship on the operation of its 
business. As a matter of affirmative 
action, the contractor must ensure that 
its electronic or online job application 
systems are compatible with assistive 
technology commonly used by 
individuals with disabilities, such as 
screen reading and speech recognition 
software. Also as a matter of affirmative 
action, if an employee with a known 
disability is having significant difficulty 
performing his or her job and it is 
reasonable to conclude that the 
performance problem may be related to 
the known disability, the contractor 
shall confidentially notify the employee 
of the performance problem and inquire 
whether the problem is related to the 
employee’s disability. If the employee 
responds affirmatively, the contractor 
shall confidentially inquire whether the 
employee is in need of a reasonable 
accommodation. 

(e) Harassment. The contractor must 
develop and implement procedures to 
ensure that its employees are not 
harassed on the basis of disability. 

(f) External dissemination of policy, 
outreach, and positive recruitment. (1) 
Required outreach efforts. The 
contractor shall undertake the outreach 
and positive recruitment activities listed 
below: 

(i) The contractor shall promptly list 
all employment openings with the 
Employment One-Stop Career Center 
(One-Stops) nearest the contractor’s 
establishment. The contractor must 
provide the information about each job 
vacancy in the manner and format 
required by the appropriate One-Stop. 
The term all employment openings as 
used in this paragraph includes all full- 
time, part-time, and temporary positions 
except executive and senior 
management positions, positions that 
will be filled from within the 
contractor’s organization, and positions 
lasting three days or less. 

(ii) The contractor shall establish 
linkage agreements enlisting the 
assistance and support of either the 
local State Vocational Rehabilitation 
Service Agency (SVRA) office nearest 
the contractor’s establishment or a local 
Employment Network (EN) organization 
(other than the contractor if the 
contactor is an EN) listed in the Social 
Security Administration’s Ticket to 
Work Employment Network Directory 
(http://www.yourtickettowork.com/ 
endir); and at least one of the following 
persons and organizations in recruiting 
and developing training opportunities 
for individuals with disabilities to fulfill 
its commitment to provide meaningful 
employment opportunities to such 
individuals: 

(A) Entities funded by the Department 
of Labor that provide recruitment or 
training services for individuals with 
disabilities, such as the services 
currently provided through The 
Employer Assistance and Resource 
Network (EARN) (http:// 
www.earnworks.com); 

(B) The Employment One-Stop Career 
Center (One-Stops) nearest the 
contractor’s establishment (any linkage 
agreement with the One-Stop must be in 
addition to the job listing requirement 
in paragraph (f)(1)(i)); 

(C) The Department of Veterans 
Affairs Regional Office nearest the 
contractor’s establishment (http:// 
www.va.gov/landing2_locations.htm); 

(D) Local disability groups, 
organizations, or Centers for 
Independent Living (CIL) near the 
contractor’s establishment; 

(E) Placement or career offices of 
educational institutions; and 

(F) Private recruitment sources, such 
as professional organizations or 
employment placement services. 

(iii) The contractor shall also consult 
the Employer Resources section of the 
National Resource Directory (http:// 
www.nationalresourcedirectory.gov/ 
employment/employer_resources), or 
any future service that replaces or 
complements it, and establish a linkage 

agreement with one or more of the 
disabled veterans’ service organizations 
listed on the directory, other than the 
agencies listed in (f)(1)(ii)(A) through (E) 
of this section, for such purposes as 
advice, technical assistance, and referral 
of potential employees. Technical 
assistance from the resources described 
in this paragraph may consist of advice 
on proper placement, recruitment, 
training, and accommodations 
contractors may undertake, but no such 
resource providing technical assistance 
shall have authority to approve or 
disapprove the acceptability of 
affirmative action programs. 

(iv) The contractor must send written 
notification of company policy related 
to its affirmative action efforts to all 
subcontractors, including 
subcontracting vendors and suppliers, 
requesting appropriate action on their 
part. 

(2) Suggested outreach efforts. The 
contractor should consider taking the 
actions listed below to fulfill its 
commitment to provide meaningful 
employment opportunities to 
individuals with disabilities: 

(i) Formal briefing sessions should be 
held, preferably on company premises, 
with representatives from recruiting 
sources. Contractor facility tours, clear 
and concise explanations of current and 
future job openings, position 
descriptions, worker specifications, 
explanations of the company’s selection 
process, and recruiting literature should 
be an integral part of the briefing. At any 
such briefing sessions, the company 
official in charge of the contractor’s 
affirmative action program should be in 
attendance when possible. Formal 
arrangements should be made for 
referral of applicants, follow up with 
sources, and feedback on disposition of 
applicants. 

(ii) The contractor’s recruitment 
efforts at all educational institutions 
should incorporate special efforts to 
reach students who are individuals with 
disabilities. 

(iii) An effort should be made to 
participate in work-study programs for 
students, trainees, or interns with 
disabilities. Such programs may be 
found through outreach to State and 
local schools and universities, and 
through EARN. 

(iv) Individuals with disabilities 
should be made available for 
participation in career days, youth 
motivation programs, and related 
activities in their communities. 

(v) The contractor should take any 
other positive steps it deems necessary 
to attract individuals with disabilities 
not currently in the work force who 
have requisite skills and can be 
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(1) The number of referrals of 
individuals with disabilities that the 
contractor received from applicable 
employment service delivery system(s), 
such as State Vocational Rehabilitation 
Service Agencies and Employment One- 
Stop Career Centers; 

(2) The number of referrals of 
individuals with disabilities that the 
contractor received from other entities, 
groups, or organizations with which the 
contractor has a linkage agreement 
pursuant to paragraph (f)(1)(i). 

(3) The number of applicants who 
self-identified as individuals with 
disabilities pursuant to § 60–741.42(a), 
or who are otherwise known to be 
individuals with disabilities; 

(4) The total number of job openings 
and total number of jobs filled; 

(5) The ratio of jobs filled to job 
openings; 

(6) The total number of applicants for 
all jobs; 

(7) The ratio of applicants with 
disabilities to all applicants (‘‘applicant 
ratio’’); 

(8) The number of applicants with 
disabilities hired; 

(9) The total number of applicants 
hired; and 

(10) The ratio of individuals with 
disabilities hired to all hires (‘‘hiring 
ratio’’). The number of hires shall 
include all employees. 

§ 60–741.45 Reasonable accommodation 
procedures. 

(a) Development and implementation. 
The contractor shall develop and 
implement written procedures for 
processing requests for reasonable 
accommodation. Contractors that are not 
required to develop an affirmative 
action program pursuant to this subpart 
are encouraged to voluntarily develop 
and implement written reasonable 
accommodation procedures to assist the 
contractor in meeting its 
nondiscrimination obligations under 
subpart B of this part. 

(1) The contractor’s reasonable 
accommodation procedures shall be 
included in the contractor’s affirmative 
action program, and shall be developed 
and implemented in compliance with 
section 503 and this part. 

(2) Minimum required elements that 
shall be addressed or contained in the 
reasonable accommodation procedures 
are described in paragraph (d) of this 
section. Inclusion of these elements in 
all reasonable accommodation 
procedures will ensure that applicants 
and employees are informed as to how 
to request a reasonable accommodation 
and are aware of how such a request 
will be processed by the contractor. It 
will also ensure that all of the 

contractor’s supervisors and managers 
know what to do should they receive a 
request for reasonable accommodation, 
and that all requests for accommodation 
are processed swiftly and within 
established timeframes. 

(b) Designation of responsibility. The 
contractor shall designate an official to 
be responsible for the implementation of 
the reasonable accommodation 
procedures. The responsible official 
may be the same official who is 
responsible for the implementation of 
the contractor’s affirmative action 
program. The responsible official must 
have the authority, resources, support, 
and access to top management that is 
needed to ensure the effective 
implementation of the reasonable 
accommodation procedures. 

(c) Dissemination of procedures. (1) 
The contractor shall disseminate its 
reasonable accommodation procedures 
to all employees. Notice of the 
reasonable accommodation procedures 
may be provided by their inclusion in 
an employee handbook that is 
disseminated to all employees and/or by 
email or electronic posting on a 
company Web page where work-related 
notices are ordinarily posted. Notice of 
the reasonable accommodation 
procedures shall be provided to 
employees who work off-site in the 
same manner that notice of other work- 
related matters is ordinarily provided to 
these employees. 

(2) The contractor shall inform all 
applicants of its reasonable 
accommodation procedures regarding 
the application process. See paragraph 
(d)(2)(iii) of this section. 

(d) Required elements of reasonable 
accommodation procedures. The 
specific requirements of a contractor’s 
reasonable accommodation procedures 
may vary depending upon the size, 
structure, and resources of the 
contractor. However, the contractor’s 
reasonable accommodation procedures 
shall, at a minimum, include the 
following elements: 

(1) Responsible official contact 
information. The name, title/office, and 
contact information (telephone number 
and email address) of the official 
designated as responsible for 
implementing the reasonable 
accommodation procedures pursuant to 
paragraph (b) of this section. This 
information should be updated when 
changes occur. 

(2) Requests for reasonable 
accommodation. The reasonable 
accommodation procedures shall 
specify that a request for reasonable 
accommodation may be oral or written 
and shall explain that there are no 
required words that must be used by the 

requester to effectuate a request for 
accommodation. The procedures shall 
also state that requests for reasonable 
accommodation may be made by an 
applicant, employee, or by a third party 
on his or her behalf. 

(i) Recurring requests. The reasonable 
accommodation procedures shall 
provide that in instances of a recurring 
need for an accommodation (e.g., a 
hearing impaired employee’s need for a 
sign language interpreter) the requester 
will not be required to repeatedly 
submit or renew their request for 
accommodation each time an interpreter 
is needed. In the absence of a reasonable 
belief that the individual’s recurring 
need for the accommodation has 
changed, requiring the repeated 
submission of a request for the 
accommodation could be considered 
harassment on the basis of disability in 
violation of this part. 

(ii) Submission of request. The 
reasonable accommodation procedures 
shall identify to whom an employee (or 
a third party acting on his or her behalf) 
must submit an accommodation request. 
At a minimum, this shall include any 
supervisor or management official in the 
employee’s chain of command, and the 
official responsible for the 
implementation of the reasonable 
accommodation procedures. 

(iii) Requests made by applicants. The 
reasonable accommodation procedures 
shall include procedures to ensure that 
all applicants, including those using the 
contractor’s online or other electronic 
application system, are made aware of 
the contractor’s reasonable 
accommodation obligation and are 
invited to request any reasonable 
accommodation needed to participate 
fully in the application process. All 
applicants shall also be provided with 
contact information for contractor staff 
able to assist the applicant, or his or her 
representative, in making a request for 
accommodation. The contractor’s 
procedures shall provide that reasonable 
accommodation requests by or on behalf 
of an applicant are processed 
expeditiously, using timeframes tailored 
to the application process. 

(3) Written confirmation of receipt. 
The reasonable accommodation 
procedures shall specify that written 
confirmation of receipt of a request will 
be provided to the requester, either by 
letter or email. The written confirmation 
shall include the date the 
accommodation request was received, 
and be signed by the authorized 
decision maker or his or her designee. 

(4) Timeframe for processing requests. 
(i) The reasonable accommodation 
procedures shall indicate that requests 
for accommodation will be processed as 
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expeditiously as possible. Oral requests 
must be considered received on the date 
they are initially made, even if a 
reasonable accommodation request form 
has not been completed. A contractor 
may set its own timeframes for 
completing the processing of requests. 
However, if supporting medical 
documentation is not needed, that 
timeframe shall not be longer than 5 to 
10 business days. If supporting medical 
documentation is needed, or if special 
equipment must be ordered, that 
timeframe shall not exceed 30 calendar 
days, except in the event of extenuating 
circumstances beyond the control of the 
contractor. The procedures shall explain 
what constitutes extenuating 
circumstances. 

(ii) Delay in responding to request. If 
the contractor’s processing of an 
accommodation request will exceed 
established timeframes, written notice 
shall be provided to the requester. The 
notice shall include the reason(s) for the 
delay and a projected date of response. 
The notice shall also be dated and 
signed by the authorized decision maker 
or his or her designee. 

(5) Description of process. The 
contractor’s reasonable accommodation 
procedures shall contain a description 
of the steps the contractor takes when 
processing a reasonable accommodation 
request, including the process by which 
the contractor renders a final 
determination on the accommodation 
request. If specific information must be 
provided to the contractor in order to 
obtain a reasonable accommodation, the 
description shall identify this 
information. For example, the 
contractor’s reasonable accommodation 
procedures may state that to obtain a 
reasonable accommodation, the 
contractor must be informed of the 
existence of a disability, the disability- 
related limitation(s) or workplace 
barrier(s) that needs to be 
accommodated, and, if known, the 
desired reasonable accommodation. The 
description shall also indicate that, if 
the need for accommodation is not 
obvious, or if additional information is 
needed, the contractor may initiate an 
interactive process with the requester. 

(6) Supporting medical 
documentation. The reasonable 
accommodation procedures shall 
explain the circumstances, if any, under 
which medical documentation may be 
requested and reviewed by the 
contractor. 

(i) The procedures shall explain that 
any request for medical documentation 
may not be open ended and must be 
limited to documentation of the 
individual’s disability and the 

functional limitations for which 
reasonable accommodation is sought. 

(ii) The procedures shall also explain 
that the submission of medical 
documentation is not required when the 
disability for which a reasonable 
accommodation is sought is known or 
readily observable and the need for 
accommodation is known or obvious. 

(7) Denial of reasonable 
accommodation. The contractor’s 
reasonable accommodation procedures 
shall specify that any denial or refusal 
to provide a requested reasonable 
accommodation will be provided in 
writing. The written denial shall 
include the reason for the denial and 
must be dated and signed by the 
authorized decision maker or his or her 
designee. A statement of the requester’s 
right to file a discrimination complaint 
with OFCCP shall also accompany or be 
included in the written denial. If the 
contractor provides an internal appeal 
or reconsideration process, the written 
denial shall inform the requester about 
this process. The written denial shall 
also include a clear statement that 
participation in the internal appeal or 
reconsideration process does not toll the 
time for filing a complaint with OFCCP 
or EEOC. 

(8) Confidentiality. The contractor’s 
reasonable accommodation procedures 
shall indicate that all requests for 
reasonable accommodation, related 
documentation (such as request 
confirmation receipts, requests for 
additional information, and decisions 
regarding accommodation requests), and 
any medical or disability-related 
information provided to the contractor 
will be treated as a confidential medical 
record and maintained in a separate 
medical file, in accordance with section 
503 and this part. 

(e) Training. The contractor shall 
provide annual training for its 
supervisors and managers regarding the 
implementation of the reasonable 
accommodation procedures. Training 
shall also be provided whenever 
significant changes are made to the 
reasonable accommodation procedures. 
Training regarding the reasonable 
accommodation procedures may be 
provided in conjunction with other 
required equal employment opportunity 
or affirmative action training. 

§ 60–741.46 Utilization goals. 
(a) Goal. OFCCP has established a 

utilization goal of 7% for employment 
of individuals with disabilities for each 
job group in the contractor’s workforce. 

(b) Purpose. The purpose of the 
utilization goal is to establish a 
benchmark against which the contractor 
must measure the representation of 

individuals within each job group in its 
workforce. The utilization goal serves as 
an equal employment opportunity 
objective that should be attainable by 
complying with all aspects of the 
affirmative action requirements of this 
part. 

(c) Periodic review of goal. The 
Director of OFCCP shall periodically 
review and update, as appropriate, the 
utilization goal established in paragraph 
(a) of this section. 

(d) Utilization analysis—(1) Purpose. 
The utilization analysis is designed to 
evaluate the representation of 
individuals with disabilities in each job 
group within the contractor’s workforce 
with the utilization goal established in 
paragraph (a) of this section. If 
individuals with disabilities are 
employed in a job group at a rate less 
than the utilization goal, the contractor 
must take specific measures to address 
this disparity. 

(2) Grouping jobs for analysis. The 
contractor must use the same job groups 
established for utilization analyses 
under Executive Order 11246, either in 
accordance with 41 CFR 60–2.12, or in 
accordance with 41 CFR part 60–4, as 
appropriate. 

(3) Annual evaluation. The contractor 
shall evaluate its utilization of 
individuals with disabilities in each job 
group annually. 

(e) Action-oriented programs. When 
the percentage of individuals with 
disabilities in one or more job groups is 
less than the utilization goal established 
in paragraph (a) of this section, the 
contractor must develop and execute 
action-oriented programs designed to 
correct any identified problems areas. 
These action-oriented programs may 
include alternative or additional efforts 
from among those listed in §§ 60–741.44 
(f)(1) and (f)(2), and/or other actions 
designed to correct the identified 
problem areas and attain the established 
goal. 

(f) A contractor’s determination that it 
has not attained the utilization goal 
established in paragraph (a) of this 
section in one or more job groups does 
not constitute either a finding or 
admission of discrimination in violation 
of this part. 

(g) The utilization goal established in 
paragraph (a) of this section shall not be 
used as a quota or ceiling that limits or 
restricts the employment of individuals 
with disabilities. 

§ 60–741.47 Providing priority 
consideration in employment. 

(a) The contractor is encouraged to 
voluntarily develop and implement 
programs that provide priority 
consideration to individuals with 
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disabilities in recruitment and/or hiring. 
Examples of priority consideration 
programs include, but are not limited to, 
assigning a weighted value or additional 
‘‘points’’ to job applicants who self- 
identify as being an individual with a 
disability, and developing a job training 
program focused on the specific needs 
of individuals with certain disabilities 
such as traumatic brain injury (TBI) or 
developmental disabilities and utilizing 
linkage agreements to recruit program 
trainees. 

(1) If a contractor elects to implement 
a priority consideration program for 
individuals with disabilities, a 
description of the program and the 
policies governing the program, 
including the name and title of the 
official responsible for the program, 
shall be included in the contractor’s 
written affirmative action program. An 
annual report describing the contractor’s 
activities pursuant to the priority 
consideration program and identifying 
the outcomes achieved should also be 
included in the contractor’s affirmative 
action program. 

(2) Disability-related information from 
the applicant and/or employee self- 
identification request required by § 60– 
741.42 may be used to identify 
individuals with disabilities who are 
eligible to benefit from a priority 
consideration program. 

(b) The contractor shall not use a 
priority consideration program to 
segregate individuals with disabilities or 
to limit or restrict the employment 
opportunities of any individual with a 
disability. 

(c) The contractor shall not 
discriminate against an individual with 
a disability that has received priority 
consideration with respect to any term, 
condition, or benefit of employment, 
including, but not limited to, 
employment acts such as compensation, 
promotion, and termination, that are 
listed in § 60–741.20. 

§ 60–741.48 Sheltered workshops. 

Contracts with sheltered workshops 
do not constitute affirmative action in 
lieu of employment and advancement of 
qualified individuals with disabilities in 
the contractor’s own work force. 
Contracts with sheltered workshops 
may be included within an affirmative 
action program if the sheltered 
workshop trains employees for the 
contractor and the contractor is 
obligated to hire trainees at full 
compensation when such trainees 
become ‘‘qualified individuals with 
disabilities.’’ 

Subpart D—General Enforcement and 
Complaint Procedures 

§ 60–741.60 Compliance evaluations. 
(a) OFrkshop train
(Subparj
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regulations setting forth procedures 
governing the processing of complaints 
falling within the overlapping 
jurisdiction of both the act and title I of 
the ADA to ensure that such complaints 
are dealt with in a manner that avoids 
duplication of effort and prevents the 
imposition of inconsistent or conflicting 
standards. Complaints filed under this 
part will be processed in accordance 
with those regulations, which are found 
at 41 CFR part 60–742, and with this 
part. 

(b) Place and time of filing. Any 
applicant for employment with a 
contractor or any employee of a 
contractor may, personally, or by an 
authorized representative, file a written 
complaint with the Director alleging a 
violation of the act or the regulations in 
this part. The complaint may allege 
individual or class-wide violation(s). 
Complaints may be submitted to the 
OFCCP, 200 Constitution Avenue NW., 
Washington, DC 20210, or to any 
OFCCP regional, district, or area office. 
Such complaint must be filed within 
300 days of the date of the alleged 
violation, unless the time for filing is 
extended by OFCCP for good cause 
shown. 

(c) Contents of complaints. (1) In compTj
gaint da 
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instituted. The issuance of such a notice 
is not a prerequisite to instituting 
enforcement proceedings (see § 60– 
741.65). 

§ 60–741.65 Enforcement proceedings. 
(a) General. (1) If a compliance 

evaluation, complaint investigation, or 
other review by OFCCP finds a violation 
of the act or this part, and the violation 
has not been corrected in accordance 
with the conciliation procedures in this 
part, or OFCCP determines that referral 
for consideration of formal enforcement 
(rather than settlement) is appropriate, 
OFCCP may refer the matter to the 
Solicitor of Labor with a 
recommendation for the institution of 
enforcement proceedings to enjoin the 
violations, to seek appropriate relief, 
and to impose appropriate sanctions, or 
any combination of these outcomes. 
OFCCP may seek back pay and other 
make whole relief for aggrieved 
individuals identified during a 
complaint investigation or compliance 
review. Such individuals need not have 
filed a complaint as a prerequisite to 
OFCCP seeking such relief on their 
behalf. Interest on back pay shall be 
calculated from the date of the loss and 
compounded quarterly at the percentage 
rate established by the Internal Revenue 
Service (IRS) for the underpayment of 
taxes. 

(2) In addition to the administrative 
proceedings set forth in this section, the 
Director may, within the limitations of 
applicable law, seek appropriate judicial 
action to enforce the contractual 
provisions set forth in § 60–741.5, 
including appropriate injunctive relief. 

(b) Hearing practice and procedure. 
(1) In administrative enforcement 
proceedings the contractor shall be 
provided an opportunity for a formal 
hearing. All hearings conducted under 
the act and this part shall be governed 
by the Rules of Practice for 
Administrative Proceedings to Enforce 
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this part may be exercised by the 
Director against any contractor who 
violates this obligation. 

§ 60–741.70 Disputed matters related to 
compliance with the act. 

The procedures set forth in the 
regulations in this part govern all 
disputes relative to the contractor’s 
compliance with the act and this part. 
Any disputes relating to issues other 
than compliance, including contract 
costs arising out of the contractor’s 
efforts to comply, shall be determined 



77104 Federal Register / Vol. 76, No. 237 / Friday, December 9, 2011 / Proposed Rules 

hardship on the operation of its business. As 
stated in § 60–741.2(s), an individual with a 
disability is qualified if he or she satisfies all 
the skill, experience, education, and other 
job-related selection criteria, and can perform 
the essential functions of the position with or 
without reasonable accommodation. A 
contractor is required to make a reasonable 
accommodation with respect to its 
application process if the individual with a 
disability is qualified with respect to that 
process. One is qualified within the meaning 
of section 503 if he or she is qualified for a 
job, except that, because of a disability, he or 
she needs a reasonable accommodation to be 
able to perform the job’s essential functions. 
Additionally, as provided in § 60–741.45, the 
contractor is required to develop, implement 
and disseminate to applicants and employees 
procedures for processing requests for 
reasonable accommodation. This will help 
ensure consistent and expeditious processing 
of all accommodation requests. 

2. Although the contractor would not be 
expected to accommodate disabilities of 
which it is unaware, the contractor has an 
affirmative obligation to provide reasonable 
accommodation for applicants and 
employees whose disabilities the contractor 
has actual knowledge. As stated in § 60– 
741.42, as part of the contractor’s affirmative 
action obligation, the contractor is required 
to invite applicants to inform the contractor 
whether the applicant believes that he or she 
is an individual with a disability both prior 
to an offer of employment, and after an offer 
of employment but before he or she begins 
his/her employment duties. That invitation 
also informs the applicant of the contractor’s 
reasonable accommodation obligation and 
invites applicants with disabilities to request 
any accommodation they might need. 
Moreover, § 60–741.44(d) provides that if an 
employee with a known disability is having 
significant difficulty performing his or her 
job and it is reasonable to conclude that the 
performance problem may be related to the 
disability, the contractor is required to 
confidentially inquire whether the problem is 
disability related and if the employee is in 
need of a reasonable accommodation. 

3. An accommodation is any change in the 
work environment or in the way things are 
customarily done that enables an individual 
with a disability to enjoy equal employment 
opportunities. Equal employment 
opportunity means an opportunity to attain 
the same level of performance, or to enjoy the 
same level of benefits and privileges of 
employment as are available to the average 
similarly situated employee without a 
disability. Thus, for example, an 
accommodation made to assist an employee 
with a disability in the performance of his or 
her job must be adequate to enable the 
individual to perform the essential functions 
of the position. The accommodation, 
however, does not have to be the ‘‘best’’ 
accommodation possible, so long as it is 
sufficient to meet the job-related needs of the 
individual being accommodated. There are 
three areas in which reasonable 
accommodations may be necessary: (1) 
Accommodations in the application process; 
(2) accommodations that enable employees 
with disabilities to perform the essential 

functions of the position held or desired; and 
(3) accommodations that enable employees 
with disabilities to enjoy equal benefits and 
privileges of employment as are enjoyed by 
employees without disabilities. 

4. The term ‘‘undue hardship’’ refers to any 
accommodation that would be unduly costly, 
extensive, substantial, or disruptive, or that 
would fundamentally alter the nature or 
operation of the contractor’s business. The 
contractor’s claim that the cost of a particular 
accommodation will impose an undue 
hardship requires a determination of which 
financial resources should be considered— 
those of the contractor in its entirety or only 
those of the facility that will be required to 
provide the accommodation. This inquiry 
requires an analysis of the financial 
relationship between the contractor and the 
facility in order to determine what resources 
will be available to the facility in providing 
the accommodation. If the contractor can 
show that the cost of the accommodation 
would impose an undue hardship, it would 
still be required to provide the 
accommodation if the funding is available 
from another source (e.g., a State vocational 
rehabilitation agency) or if Federal, State, or 
local tax deductions or tax credits are 
available to offset the cost of the 
accommodation. In the absence of such 
funding, the individual with a disability 
must be given the option of providing the 
accommodation or of paying that portion of 
the cost which constitutes the undue 
hardship on the operation of the business. 

5. The definition for ‘‘reasonable 
accommodation’’ in § 60–741.2(t) lists a 
number of examples of the most common 
types of accommodations that the contractor 
may be required to provide. There are a 
number of specific accommodations that may 
be appropriate for particular situations. The 
discussion in this appendix is not intended 
to provide an exhaustive list of required 
accommodations (as no such list would be 
feasible); rather, it is intended to provide 
general guidance regarding the nature of the 
obligation. The decision as to whether a 
reasonable accommodation is appropriate 
must be made on a case-by-case basis. The 
contractor generally should consult with the 
individual with a disability in deciding on 
the appropriate accommodation; frequently, 
the individual will know exactly what 
accommodation he or she will need to 
perform successfully in a particular job, and 
may suggest an accommodation which is 
simpler and less expensive than the 
accommodation the contractor might have 
devised. Other resources to consult include 
the appropriate State vocational 
rehabilitation services agency, the Equal 
Employment Ophard 
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disabilities for all available positions for 
which they may be qualified when the 
position(s) applied for is unavailable. 
Reassignment may not be used to limit, 
segregate, or otherwise discriminate against 
employees with disabilities by forcing 
reassignments to undesirable positions or to 
designated offices or facilities. Employers 
should reassign the individual to an 
equivalent position in terms of pay, status, 
etc., if the individual is qualified, and if the 
position is vacant within a reasonable 
amount of time. A reasonable amount of time 
should be determined in light of the totality 
of the circumstances. 

10. The contractor may reassign an 
individual to a lower graded position if there 
are no accommodations that would enable 
the employee to remain in the current 
position and there are no vacant equivalent 
positions for which the individual is 

qualified with or without reasonable 
accommodation. The contractor may 
maintain the reassigned individual with a 
disability at the salary of the higher graded 
position, and must do so if it maintains the 
salary of reassigned employees who are not 
disabled. It should also be noted that the 
contractor is not required to promote an 
individual with a disability as an 
accommodation. 

11. With respect to the application process, 
appropriate accommodations may include 
the following: (1) Providing information 
regarding job vacancies in a form accessible 
to those with vision or hearing impairments 
(e.g., by making an announcement available 
in Braille, in large print, or on audio tape, or 
by responding to job inquiries via TTY); (2) 
providing readers, interpreters and other 
similar assistance during the application, 
testing and interview process; (3) 

appropriately adjusting or modifying 
employment-related examinations (e.g., 
extending regular time deadlines, allowing a 
blind person or one with a learning disorder 
such as dyslexia to provide oral answers for 
a written test, and permitting an applicant, 
regardless of the nature of his or her 
disability to demonstrate skills through 
alternative techniques and utilization of 
adapted tools, aids and devices); and (4) 
ensuring an applicant with a mobility 
impairment full access to testing locations 
such that the applicant’s test scores 
accurately reflect the applicant’s skills or 
aptitude rather than the applicant’s mobility 
impairment. 

[FR Doc. 2011–31371 Filed 12–8–11; 8:45 am] 
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