Re:- S OMBG —0c

Deir Mr. Ri¢:

In response tbis solicititiore Associate General Contrators ofAmer it AGC”) is plesse toda te
bllowing to te comments tat it subitte to te Small Business Aministratiof$BA”) on Form 3509 on
Novembr 25, 2021.

AGC is te leting trae associgtion in te construction inustrylt represents more tin 27,000 companies, 2
numbr tat inclues more tin 6,500 ofte nations leding general contrators an over 9,000 specialty
contratingfirms. Tobtter servein support AGC membrs at te state an loal level, AGCalso s 88 capters
tat stretd from Puerto Rico to Hawai i. AGC membrs construct pubic an private biliings, incluing ofices

an apartment bilings, 'ospitils, libratories, stools, sopping centers, fitories an wareouses. AGC


mailto:curtis.rick@sba.gov
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eligibe br suc loans woul inclue any frmswit 500 or éweremploges or“ifipplicbe, te sie stan  ar
in numbr ofemploges estabisie SBA] d6r te inustryin wic te bsiness concern. .. operites.” $ Te


https://www.sba.gov/funding-programs/loans/coronavirus-relief-options/paycheck-protection-program/ppp-data#section-header-2
https://www.sba.gov/funding-programs/loans/coronavirus-relief-options/paycheck-protection-program/ppp-data#section-header-2
https://home.treasury.gov/policy-issues/cares-act/assistance-for-small-businesses/sba-paycheck-protection-program-loan-level-data




reéraloan tat wouli merelyontribte to te sucess ofits ongoing operations, or prop tem up, oreapre
teyontinue at aesire level.

Final lyte OED efines ““ongoing™to mean as little as ““continuingin as muc as ““eveloping.”  *° Inasimilar
fsiion, Meriam -Webter efines ““ongoing”to mean as little as ““as atual lyin progress”’an as muc as
“growing.® Tus, w it equal bree, te reérencee tédnging’operitions enotes (i) merelystibe or even
ecressing levels ofctivityn (1) growing levels ofativity An ofctourse, te wor sig notingabut te
uration ofsuc ativitybr te efinitions mke no reérence to inyperio oftime, weter weeks, monts,
gars. AngppliantbraPPP loancouliavecoull  fave cor rectlyres ““necessaryto supportongoingoperiations”
to mean a loan necessary® support growing levels ofativityan not br just weeks or monts, @t gars,
incertainly br € urition ofte economicownturn tat te pinemic  trigre.

In sum, te level ofte economic uncertaintytat a loan applicant was fing at te time itapplie br its loin is
te proper plabr anyweview to byin. From tat perspective, an no otler, one must iskieter te brrower
coull ave reasonabyan in goo fit, blieve | tat a loan woull prop up its ongoing operatians lelp it
continue to operate it leastietlevel necessaryt@rego tirlougs or lagb 6 tie til Luration oftle economic
ownturn tat tie panemic trigere. AsSBA reviews ippliations 6r loin brgiveness, in teéertifction
tat brrowersie at te time teypplie br teir loins, te aencyannot lawtil Iyrequi re evienceof any
greiter ““ned

he Pp

Stepping bk fromteworsofte C ertifatiom tikingitsseveral mibjuities intoacount, onewn resily
see tiat it is less intene to requomeppliants tomeet a particular stanar tan to make a jugmentcall. A
simple analogywi 1l illustrite te point. Witout looking, anypeestrian cn step ofa curln intpstreet
witout suéringiarm. Inee, in todg istrate worl, it seems to ippen everyy But it oes not mke

te pratice sib. A pruent peestrian will alwag pause at tie curan at least quicklylook aroun. Are any

cars coming? Ifso, low close are teyan iow fst are teytraveling? An wat are te ligting an roa

conitions? Isitark? Is it raining? Is tereastopsignor traicsignal? Is te crosswalk mrke? Quicklyn
even unconscioushbt justas certainlya pruent peestrian will alwag entertain tese questions an assess lis
or er risk ofstepping ofteurban potential ly into trzic. i tr



Congress coul not mnate tat emplogrs retain teir emploges. Congress coul onlyope to infuence teir
assessments oftei r iniviualrisks. Properlynerstoo, te purpose ofta@ifctioms merelyto require
suc an assessment , ingoo f aitl.

he BAs - cEat As

Astimewentp SBASFAQson te C ertifuatiorent bgn te stitute an te SBAS interiminal reldut
aain, SBA poste te veryi rst oftese FAQs onlyter mnprrowers aal rensigne an subitte teir
applications. ByApril 16, near lyorki r ofte sucesstil applicnts 6r PPP loins inal 1 0f2020 4 al regy
signe an subitte tei r Certifations. ByMal5, 2020, tat numbr i climb to almost 50%. An te
FAQs, wen tieyinal Iyppeare, i little to iispel tie confision surrouning te Certaficaitinee, if
anging, te yincresse it.

SBAS postel itd rstwo FAQson tle Certificatioon April 23, 2020, an April 28, 2020. Tewere FA®
#31 an #37. " Tie first oneiske weter ““bsinesses owne plarge companies wit aequite sources of
liquilityto support te bsinesses ongoing operations qual ifbr a PPP Lol t answere :



SBA poste its burt FAQ on teCertificition on Map, 2020. It was FAQ #43%° an it also neglecte to d
angling ofanysubtance. Inee, It merelynnounce tat SBA 1twas extening its si arbr or eirly
repayent from May 7, 2020 to Mayi4, 2020.

SBA poste its iti FAQ on te C ertifatioon Mal3, 2020. Itws FAQ #46, an it aske : “How will SBA
review brrowers’requi re ¢dat certifction concerning te necessityfteir loan requestTe answer
to tis promising question was, lowever, lisppointingVile te answer touce on mny  tings, te answer
was not responsive to te question tat SBA 4 presente. Bn finnouncing tat tat SBA wis creatinga
secon sié arbr, in tisase, br ““ [a]nprirower tat, togeter wit its i liates, receive PPP loins wit an
originaprincipanount ofless tan $2 million.” Te FAQ ten explaine tat ““brrowers wit loans blow
tiis tresiol are general Iyless likelyto iave acess to aequate sourtces of liguityin te current economic
environment.”In te process, te FAQilsoseeme to aknowlege  tat one ofte program’s policyopectives
isto ““promote economic certaintin tat anotier is tolelp brrowers ““retiin an relire emploged.iter,
tie FAQ expresslknowlege tat ““brrowerswit loans greiter tan$2million. .. mastill ave an dequate
Bis br mking te require goo fit certifation, ise on teir iniviual circumstances ... .*“ An last,
tie FAQ reérre bk to SBAS ear lier announcement tat £f1 PPP loans in excess of$2 million, an oter PPP
loans as appropriate, will bsulpect to review iEBA br compliance wit prograrequi rements 9.2 (434.132.3 (t)a,-2.6 (



Tiis targete, multi-



brrowerso explainiow teir loins cange | teiremployent ecisions. To AGCS greit regret, Form 3509
oes notiing oftle kin.

As note, SBAs interim inil rale its FAQs mke no reérence, ofinykin, to ““economic uncertainty
Following suit, t€orm 3509neglects to ask anyuestions ibut tie scope or nature ofe economic uncertainty

tat weige on 4 brrower at te time itapplie br its PPP ldsor oeste brmask iow te loan secte

te brrowers plins. Te brm oes not even noti§y brrowersat teir economic untertaintyis a fctor tat
SBAmustconsier orrelectininwey tat te ““central purposes’ofte CAREs Act were to ““keep[] workers
pai‘an emplog.” 2 Rater,tebrm



requires teto provie teir emploges witaworkplae free ofrecognieaars ), orteir riskoftort lisblity
toingne wo contrate COVID-19 on teir worksitesppropristelgbrmmigt ask brrowers ibut any
frmecisions tey ailresyme  , at te time teypplie br teir loans, taesse, reuce or oterwise alter
teir operitigmspossibyteir inswers to tose questionsoul sle some ligt  on weter teyme teir
certifations ingoofit. Tie brmoes not, ‘'owever, ask abut anyecisions il regme

Questiol targetsn apital improvementssking te brrower weter 1bgn anynew apital improvement
projectsot ue to COVID-19. Tie most tinamental probem is tat  te answer to tat question sagnotiing
ibut te ““economic uncertaintitat te brrower fre at te time 1t applie br its loin. Nor o esit seany
ligt on tle reisons wyte brrower conclue te loin was necessiryto ““support’its ““ongoing operations.”
Tie most tat aecision tobginnewprojectwoul sugestistat te panemic &  plag out, an te economy

@ perbrme, btter tante brrowerm expecte. Bebre SBA coul byin to rea anywrelevant conclusions,
it woulave to @ater mnyter frts. Wat impat 1 te ecision gve on te brrower’s plan 6r avoiing
trlougs an lage? Dil te ecision leave te brrowerniz btter, or it leatle sime, position to 0 s0?
Wis tie project one tat te brrower asceule bbre te panemiciit? Wit  wouliave ben te irect

an opportunityrojects ofelayng or ancelling te project?

Aterriaising tese questioimit ““Business Activityte drmasks twelve questions abut ““LiquiityWile
all twelvere troubi, AGCwill onlyress sevenoftem . Te reason is tat\ergwconstructioncontrators
are pubiclytrie companies or ave private equityowners, eiter inwole or inpirt.



an wen 1 te brrower me suc payents in te past ? How il tese particular payents it into tat
picture? Wias tiisan ownetata pai Iittle attention to te br rower#ance seet or one tat aconsistently
sougt to strengten itDne ofte greit i ronies ofSBAS spprowx to te Certification is tat
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pursuete brm alsoasks brrowersbr tebok value ,an weter tey receive nyins fromanyter
CARES Act prograns.

C

AGC appreciates tat te PPP is a large program tat SBA W verylittle time to launt. AGC also appreciates
tat te original esign ofte program i
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